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History of the “Consolidation” Provisions of the 
Interstate Commerce Act 


By J. StantEyY Payne 
Associate Chief Counsel, Interstate Commerce Commission. 


The present provisions of the Interstate Commerce Act concerning 
wifications, mergers, and acquisitions of control—often spoken of as 
the ‘‘consolidation’’ provisions—have remained upon the books without 
substantial change since 1940. In fact since the enactment of these pro- 
visions in Transportation Act, 1940, there have been but three changes, 
all made by the Act of August 2, 1949, 63 Stat. 485, of relatively minor 
importance.! 

The present stability of these provisions coupled with the fact that 
the Interstate Commerce Commission has made no recent recommenda- 
tion for their amendment, other than those made in 1949, seems to indi- 
eate that they are deemed adequate and satisfactorily workable. 

Whatever the fact may be in this regard, it is worthy of note that 
the present provisions are the result of experimentation over a period 
of more than thirty years and of three major efforts to formulate an 
effective statute. 

Provisions permitting consolidation of railways were first enacted 
as part of Transportation Act, 1920.2 By that statute Congress adopted 
anew policy in railroad regulation. Previous legislation had been 
directed primarily to the prevention of unreasonable rates and discrimi- 
nations against persons and localities. As noted in familiar Supreme 
Court decisions, the 1920 Act sought affirmatively to build up a system 
of railways prepared to handle promptly all the interstate traffic of the 
country. It ‘‘imposed an affirmative duty on the Interstate Commerce 
Commission’’ to take important steps to develop and maintain an ade- 
quate national railway service. To achieve this great purpose, ‘‘new 
rights, new obligations, new machinery were created.’’ Wisconsin R. R. 
Comm. v. C., B. &@ Q. R. R. Co., 257 U. S. 563, 585; New England 
Divisions Case, 261 U. S. 184, 189-190. 

Among the new provisions were those for securing adequate car 
service, for joint use of terminals, for pooling of traffic and earnings, 
for abandonment of unprofitable or unnecessary lines, for the fixation 
of minimum rates, for preventing depletion of interstate revenues by 
discriminating intrastate rates, and many others, including ‘‘the pro- 
vision for consolidation of railways into a limited number of systems.’’ 


Much of the material in this article has been drawn from the brief in behalf 
of the Interstate Commerce Commission in New York, C. & St. Louis R. Co. v. 
U.S. and I. C. C., 95 F. Supp. 811, which was prepared by Mr. Payne, but nothing 
herein should be considered as necessarily reflecting views of the Commission. 

1 The pertinent provisions (section 5, paragraphs 2 to 13, inc.), as amended to 
date, now appear in the recent compilation of the Interstate Commerce Act and 
Related Acts, printed as Senate Document No. 72, 82d Cong., Ist Sess. 

241 Stat. 456, Title IV, 474-499. 
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Cf. New York Cent. Securities Co. v. U. 8., 287 U. S. 12, 20-21; Escanaba 
¢ L. 8. R. Co. v. U. 8., 303 U. 8. 315; Colorado v. U. 8., 271 U. 8. 158; 
Youngstown Sheet & Tube Co. v. U. 8., 295 U. S. 476; Florida v. U. 8, 
292 U. 8.1; B. & O. R. Co. v. U. 8., 298 U. S. 349; Schwabacher v. U. 8, 
334 U. S. 182, 191-193. 

Railway consolidation was recommended to Congress by the Inter. 
state Commerce Commission in its Annual Report for 1918. During 
the national emergency then existing the railroads of the United States 
were under Federal control and were operated by a governmental agen 
under war powers as a single unified national system. By 1918 the 
emergency was passing. The Commission then expressed the view that 
in the light of experience gained therefrom it would be profitable to 
appraise the results of unified operation and to apply them, in so far 
as pertinent, to the solution of the unprecedented problems which then 
pressed upon the Congress. Though not recommending concrete pro- 
posals for legislation, the Commission suggested certain lines of inquiry 
which it believed should be pursued in order to reach sound conclusions. 
‘* Whatever line of policy is determined upon,’’ it said, ‘‘the fundamental 
aim or purpose should be to secure transportation systems that will be 
adequate for the nation’s needs even in time of national stress or peril 
and that will furnish to the public safe, adequate and efficient transporta- 
tion at the lowest cost consistent with that service.’’ To this end the 
Commission was of the view that there should be provision, among 
several other important things, for ‘‘merger within proper limits of the 
carriers’ lines and facilities in such part and to such extent as may be 
necessary in the general public interest to meet the reasonable demands of 
our domestic and foreign commerce.’’ In discussing this proposal in its 
1919 report, the Commission said that ‘‘The thought underlying this is 
that it might become necessary or be found desirable in the general 
public interest to permit, encourage, or require carriers within limits as 


to extent, territory, and time to merge their lines and facilities or the 
operation thereof.’’ 


Consolidation Provisions of 1920 Act 


Congress thereafter conducted extensive hearings and it became 
convinced of the desirability of consolidation and merger of railroads 
and of the contribution such unifications might make to strengthening 
the railway system of the country and enable it to provide efficient and 
economical transportation adequate to the nation’s needs in peace and 
in war. In Transportation Act, 1920, Congress enacted comprehensive 
legislation designed to achieve these ends. This legislation amended the 
Interstate Commerce Act by adding eight paragraphs to section 5, 
numbered 2 to 9, inclusive. 

Paragraphs 2 and 3 related to acquisitions of control by lease, pur- 
chase of stock, ete. 

Paragraphs 4 and 5 directed the Commission to prepare and adopt 
a plan for the consolidation of the railways of the United States into 
a limited number of systems. Paragraph 6 declared it to be lawful 
for two or more carriers by railroad to consolidate their properties oF 
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ay part thereof into one corporation for the ownership, management, 
and operation of the properties theretofore in separate ownership, 
management, and operation, subject to the conditions, among others, 
that any proposed consolidation must be in harmony with and in further- 
ance of the complete plan of consolidation contemplated by par. 5, and 
must be approved by the Commission. 

Paragraph 6 empowered the Commission to approve consolidations 
assented to by all the carriers involved, if the Commission found, upon 
application filed by two or more carriers, that the public interest would 
be thereby promoted. And the paragraph authorized the carriers con- 
cerned to effect such consolidation, in accordance with the Commission’s 
order, ‘‘the law of any State or the decision or order of any State 
authority to the contrary notwithstanding.’’ 

Under these provisions, since any consolidation was required to be 
in harmony with the plan of consolidation to be adopted by the Com- 
mission, obviously consolidations could not be accomplished until such 
time as the Commission was able to formulate and adopt the compre- 
hensive plan required by the legislation. 

Meantime unifications of carrier properties not amounting to com- 
plete consolidation were to be allowed. This was provided for by para- 
graphs 2 and 3, which authorized the Commission, upon application 
of any carrier or carriers and upon finding that any proposed acquisi- 
tion of control by such carriers of any other carrier or carriers, either 
under a lease or by purchase of stock or in any other manner not in- 
volving the consolidation of such carriers into a single system for 
ownership and operation, would be in the public interest, to approve and 
authorize such acquisition, under such rules and regulations and for 
such consideration and on such terms and conditions as it found to be 
just and reasonable in the premises. 

It will be observed that the sole criterion here was whether the 
acquisition of control would be in the public interest. There was no 
requirement that the unification should be in harmony with the plan 
of consolidation ; such unifications were not required to await the for- 
mulation of the comprehensive plan of consolidation.* 

To remove the barrier of the antitrust laws which might otherwise 
obstruct unifications found to be in the public interest, whether such 
wifications consisted of consolidations or acquisitions of control short 
of consolidation, it was provided, in paragraph 8, that the carriers 
affected by any order of the Commission approving and authorizing 
any unification within the scope of section 5 should be relieved from the 
operation of the Sherman and Clayton antitrust acts and all other 
restraints and prohibitions of law in so far as might be necessary to 


enable them to carry out the transaction approved and authorized by 
the Commission.* 


8Paragraph 7 authorized consolidation of express companies; paragraph 9 
authorized ae or consolidation of telephone companies. 

* Prior to Transportation Act 1920, the Supreme Court had held that acquisitions 
of control of competing railroads, where the effect was to er reduce free 
and normal competition, were unlawful under the Federal antitrust laws. United 
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In 1921, the Commission agreed upon and published a tentative 
plan, Consolidation of Railroads, 63 I. C. C. 455. On December 9, 1929, 
after protracted hearings on the tentative plan, it adopted and published 
its final plan, Consolidation of Railroads, 159 I. C. C. 522. This plan 
provided for the consolidation of the principal railways of the United 
States into 21 systems. 


Amendments of 1933 


By Emergency Railroad Transportation Act, 1933 (48 Stat. 217- 
220), important amendments were made to the 1920 provisions relating 
to consolidations and acquisitions of control. These amendments were 
designed to strengthen the original legislation and eliminate defects. 
As we have seen, the 1920 Act had adopted one set of conditions govern- 
ing approval of consolidations and different standards, more easily met, 
for acquisitions of control by lease or stock ownership. The 1933 Act 
brought all combinations or unifications, regardless of their form, under 
a uniform rule. 

Paragraphs 4 and 5 of the 1920 act, relating to the tentative and 
final plans of consolidations, were retained and renumbered paragraphs 
2 and 3, respectively. Paragraphs 2 and 3, relating to acquisitions of 
control, were revised and renumbered paragraph 4 in two subdivisions 
designated (a) and (b). 

Subdivision (a) first affirmatively declared it to be lawful, if ap- 
proved and authorized by the Commission as provided in subdivision 
(b), ‘‘for two or more carriers to consolidate or merge their properties, 
or any part thereof, into one corporation for the ownership, management, 
and operation of the properties theretofore in separate ownership.” 
It also provided for legalizing unifications not amounting to full consoli- 
dation. To this end it made it lawful for any carrier, or two or more 
carriers jointly, to purchase, lease, or contract to operate the properties, 
or any part thereof, of another or to acquire control of another through 
purchase of its stock. 

The 1920 Act contained no provisions regarding combinations 
effected through means of holding companies or other minority holdings 
by a number of individuals or closely related corporations. Under 
this loophole in the law, a number of combinations were effected without 
the approval of the Commission. The facts were called to the attention 
of Congress in the Commission’s annual reports for 1928 and the four 
succeeding years, with recommendations for remedial legislation. The 
1929 report, for example, pointed out (pp. 79-83) that means had been 
found whereby unification of carriers could be brought about without 
consolidation into one corporation for ownership, management and 


States v. Southern Pacific Co., 259 U. S. 214; United States v. Union Pacific R. R. 
Co., 226 U. S. 61; Northern Securities Co. v. U. S., 193 U. S. 197. Shortly after the 
passage of the 1920 Act, the Commission, in Control of Central Pacific by Southern 
Pacific, 76 1. C. C. 508 (1923) approved and authorized the acquisition which the 
Supreme Court in United States v. Southern Pacific Co., supra, had held violative 
of the Sherman Act, finding such acquisition to be in the public interest. 
McLean Trucking Co. v. United States, 321 U. S. 67. 
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operation and without, strictly speaking, the acquisition of control of 
one carrier by another, namely, by means of holding companies, as dis- 
dosed in Stock of Denver & Rio Grande Western R. R., 70 I. C. C. 102. 
The lines of the carriers mentioned in that report joined end to end, 
and were in no sense parallel or competing lines, but the Commission 
said that if competition had existed the unification would probably have 
been subject to the prohibition of section 7 of the Clayton Antitrust 
Act (15 U. S. C., see. 18; ef. I. C. C. v. B. & O. R. Co., 152 I. C. C. 
721). 

The 1933 Act responded to the Commission’s recommendations by 
making its approval and authorization necessary for a corporation which 
is not a carrier to acquire control of two or more carriers through 
ownership of their stock; or for a corporation which is not a carrier 
and which has control of one or more carriers to acquire stock control 
of additional carriers. The 1933 Act thus applied not only to acquisitions 
by holding companies, as commonly defined, but to acquisitions by non- 
carrier corporations generally, including industrial as well as financial 
corporations. See Commission’s Annual Report for 1933, p. 24.5 See 
also U. 8S. v. Marshall Transport Co., 322 U. 8. 31. 

Subdivision (b) provided procedure for the legalizing of either a 
consolidation or a merger, purchase, lease, operating contract, or acqui- 
sition of control. It provided that the carrier or carriers or corporation 
seeking authority therefor shall present an application to the Commis- 
sion, and it provided for notice of the application and for a public hear- 
ing thereon. It then provided that ‘‘if after such hearing the Commis- 
sion finds that, subject to such terms and conditions and such modifica- 
tions as it shall find to be just and reasonable, the proposed consolida- 
tion, merger, purchase, lease, operating contract, or acquisition of con- 
trol will be in harmony with and in furtherance of the plan for the 
consolidation of railway properties established pursuant to paragraph 
(3), and will promote the public interest, it may enter an order approv- 
ing and authorizing such consolidation, merger, purchase, lease, operating 
contract, or acquisition of control upon the terms and conditions and 
with the modifications so found to be just and reasonable.’’ 

The Commission’s final plan of consolidation having then been 
adopted, the 1933 Act provided that not only acquisitions of control but 
also consolidations, mergers, purchases, leases, and operating contracts, 
to gain approval, had to be found to be in harmony with and in further- 
ance of the plan for the consolidation of railway properties established 
pursuant to paragraph 3. Further, the Commission was required to find, 
i approving such transaction, that it would promote the public interest. 

The 1933 Act repealed the 1920 provision which required that the 
capitalization of a consolidated corporation should not exceed the value 


5As there also pointed out by the Commission, its authorization under these 
Provisions brings the corporation receiving it within the provisions, including penal- 
ies, of sections 20 and 20a of the Act, relating to the keeping of accounts, the 
rendition of reports, and the issuance of securities and assumption of obligations. 
The 1933 statute also applied to all forms of control both direct and indirect; and 
control” was defined to include the power to exercise control. Ibid. 
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of the consolidated properties as determined by the Commission under 
section 19a of the Interstate Commerce Act, as this provision tended to 
retard consolidations since the primary valuations of the Commission 
could not be brought up to date without considerable delay. 


Amendments of 1940 and 1949 


The policy of encouraging and stimulating voluntary consolidations 
and unifications of carriers has been adhered to. By the Motor Carrier 
Act of 1935 (49 Stat. 543), the policy was extended to motor carriers, 
ef. McLean Trucking Company v. United States, 321 U. S. 67. By 
Transportation Act, 1940 (54 Stat. 905-909), the provisions were 
amended so as to facilitate unifications, and the provisions were extended 
to apply also to express companies and water carriers. By the amenda- 
tory act of 1949, cited above, these provisions were extended still 
further so as specifically to embrace sleeping car companies. This was 
accomplished by amending paragraph 13 to read as follows (new matter 
italicized ) : 

**(13) As used in paragraphs (2) to (12), inclusive, the term 
‘carrier’ means a carrier by railroad and an express company 
and a sleeping-car company, subject to this part; and a motor 
carrier subject to part II; and a water carrier subject to part III.” 


Prior to the 1949 amendment, sleeping car companies were not ex- 
pressly subject to the provisions of section 5 and apparently it was 
impossible to interpret the section as including companies engaged in 
this sort of transportation work. Consequently, when the group of 
railroads acquired control of the sleeping car business of the Pullman 
Company subsequent to the antitrust suit, U. 8. v. The Pullman Company 
et al., 64 F. Supp. 108, 330 U. S. 806, authorization by the Commission 
was not sought or granted. Cf. Pooling of Railroad Earnings and 
Services, Pullman Co., decided May 6, 1947, 268 I. C. C. 473, 480; 276 
I. C. C. 5, decided August 22, 1949.° 


The 1940 Act integrated into section 5 the provisions of section 
213 of the Motor Carrier Act relating to consolidations, mergers, and 
acquisitions of control of motor carriers, subject, however, to the proviso 
in paragraph 2(b), 


6 The only other changes in section 5 made by the 1949 Act were as follows: 
(1) The second sentence of vy x 2(b) was amended to read as follows, 
the change being the addition of the italicized words: ’ 

“If the Commission shall consider it necessary in order to determine whether 
the findings specified below may properly be made, it shall set said application 
for public hearing; and a public hearing shall be held in all cases where carners 
by railroad are involved unless the Commission determines that a public bearing 
is not necessary in the public interest.” 

(2) The following sentence was inserted at the end of paragraph 10: ’ 
“Nothing in this section shall be construed to require the approval or authoriza- 
tion of the Commission in the case of a transaction within the scope of pafa- 
graph (2) where the only parties to the transaction are street, suburban, or 
interurban electric railways none of which is controlled by or under common 
control with any carrier which is operated as part of a general steam railroad 
system of transportation.” 
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‘That if a carrier by railroad subject to this part, or any person 
which is controlled by such a carrier, or affiliated therewith within 
the meaning of paragraph (6), is an applicant in the case of any 
such proposed transaction involving a motor carrier, the Commission 
shall not enter such an order unless it finds that the transaction 
proposed will be consistent with the public interest and will enable 
such carrier to use service by motor vehicle to public advantage in 
its operations and will not unduly restrain competition.’’ 


And paragraph 10 incorporated in substance the provisions of 
section 218(e) of the Motor Carrier Act, which exempted transactions 
where the only parties thereto are motor carriers subject to part II (but 
not including a motor carrier controlled by or affiliated with a carrier 
as defined in section 1(3)), and where the aggregate number of motor 
vehicles owned, leased, controlled, or operated by such parties, for 
purposes of transportation subject to part II, does not exceed twenty, 
Cf. U. 8. v. Resler, 313 U. S. 57. 

In respect of findings, in 1940 the phrase ‘‘promote the public in- 
terest’? was changed to read ‘‘consistent with the public interest.’’ (54 
Stat. 898, 906.) Other important changes effected by the 1940 Act are 
noted below. 

Paragraph 4 was renumbered paragraph 2 and four new subdivis- 
ions, lettered (c), (d), (e) and (f), were added. 

Subdivision (c), which was wholly new, specified the matters which 
the Commission shall weigh in passing upon any proposed transaction 
under paragraph 2, namely, (1) the effect of the proposed transaction 
upon adequate transportation service to the public; (2) the effect upon 
the public interest of the inclusion, or failure to include, other rail- 
roads in the territory involved in the proposed transaction; (3) the 
total fixed charges resulting from the proposed transaction; and (4) 
the interest of the carrier employees affected. 

Subdivision (d) added an important new provision which delegates 
authority to the Commission, as a prerequisite to its approval of a pro- 
posed transaction, to require, upon equitable terms, the inclusion of 
other lines upon a finding that such inclusion is in the public interest.7 
While the legislative history indicates that this provision was intended 
to apply to the inclusion of ‘‘weak’’ lines, the legislation as enacted is 
not so limited. Subdivision (d) provides that the Commission shall have 
authority in the case of a proposed transaction under this paragraph 
2 involving a railroad or railroads, as a prerequisite to its approval of 
the proposed transaction, to require, upon equitable terms, the inclusion 
of another railroad or railroads in the territory involved, upon petition 

™Compare New York Central Unification, 150 1. C. C. 278 (1929) and 154 1. C. C. 
489 (1929), in which, without specific statutory authority, the Commission imposed 
a a condition to the authorization of the New York Central to acquire control by 


lease of the Big Four, that the New York Central also acquire (or offer to acquire) 
certain short and weak connecting lines. This action of the Commission was not 
attacked in New York Central Securities v. U. S., 287 U.S. 12, and that decision 
did not pass upon the authority of the Commission at that time to require inclusion 
i unifications of weak lines. 
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by such railroad or railroads requesting such inclusion, and upon a 
finding that such inclusion is consistent with the public interest. 

Two prohibitions were added by subdivision (e). The first of these 
precludes the Commission from approving any transaction which con- 
templates a guaranty or assumption of payment of dividends or of fixed 
charges unless the Commission finds that such guaranty or assumption is 
not inconsistent with the public interest. The second admonishes the 
Commission not to approve any transaction which will result in an in- 
crease of total fixed charges unless the Commission finds that such in- 
crease would not be contrary to public interest. 

Subdivision (f) specifically provides for the protection of employees. 
It directs that the Commission, as a condition to its approval under 
section 5(2) of any transaction involving a carrier or carriers by rail- 
road, shall require a fair and equitable arrangement to protect the 
interests of railroad employees affected. See United States v. Lowden, 
308 U. S. 225; Railway Labor Executives Assn. v. United States, 339 
U. 8. 142. 

The 1940 Act added a subparagraph, numbered (ii), to section 
5(2)(a), which makes it lawful, with the approval and authorization 
of the Commission as provided in section 5(2) (b)— 


‘for a carrier by railroad to acquire trackage rights over, or joint 
ownership in or joint use of, any railroad line or lines owned or 


operated by any other such carrier, and terminals incidental there- 
to.”’ 


Prior to the enactment of this provision acquisitions of trackage 
rights were deemed extensions of lines within the meaning of section 1 
(18)-(20) of the Interstate Commerce Act. Transit Commission v. U. 
S., 289 U. S. 121. But, as stated in Chicago, B. & Q. R. Co. Control, 
271 I. C. C. 63, 67, the legislative history of the 1940 Act shows that 
it was the intent of Congress to transfer the Commission’s jurisdiction 
over the acquisition of trackage rights from section 1 (18)-(20) to 
section 5(2). See also Thompson v. Texas Mexican R. Co., 328 U. S. 134. 

Paragraph 11 carried the provision that the carriers affected by 
any order of the Commission approving and authorizing any unification 
within the scope of section 5 should be relieved from the operation of the 
antitrust laws; and the same paragraph provided that the authority 
conferred by section 5 ‘‘shall be exclusive and plenary, and any carrier 
or corporation participating in or resulting from any transaction ap- 
proved by the Commission thereunder, shall have full power (with the 
assent, in the case of a purchase and sale, a lease, a corporate consolida- 
tion, or a corporate merger, of a majority, unless a different vote is re- 
quired under applicable State law, in which case the number so required 
shall assent, of the votes of the holders of the shares entitled to vote of 
the capital stock of such corporation at a regular meeting of such stock- 
holders, the notice of such meeting to include such purpose, or at 4 
special meeting thereof called for such purpose) to carry such transae 
tion into effect and to own and operate any properties and exercise any 
control or franchises acquired through said transaction without invoking 
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any approval under State authority; ...’’ Cf. Schwabacher v. United 
States, 334 U. S. 182. 

The most important change by far made by the 1940 Act was the 
repeal of the provisions directing the Commission to formulate a com- 
prehensive national plan of consolidation and also the provision which 
required that any unification short of consolidation must conform to 
the Commission’s plan. As early as 1925 the Commission had expressed 
doubt as to the wisdom of the provision requiring it to adopt a complete 
plan to which all future consolidations must conform. It then said it 
had been impelled to the belief that results as good, and perhaps better, 
were likely to be accomplished with less loss of time if the process of 
consolidation were permitted to develop, under the guidance of the 
Commission, in a more normal way. (Annual Report, 1925, p. 13.) It 
recommended that paragraphs 2 to 6, inclusive, of section 5 of the Inter- 
state Commerce Act be amended, inter alia, ‘‘(a) by omitting therefrom 
the existing requirement that we adopt and publish a complete plan 
of consolidation. ”’ 

Congress did not promptly adopt these recommendations, and they 
were repeated in the three succeeding reports. In 1927 the Commission 
reported that pending needed legislation the situation as to consolidation 
of carrier property under paragraphs 4 to 6, inclusive, of section 5, as 
summarized in its report for the preceding year, remained unchanged ;* 
that meantime ‘‘the process of unification through acquisition of control 
by carriers of other carriers under paragraph (2) of section 5 has been 
continuing ... ’’ 

Congress not having amended section 5 as suggested, the Commis- 
sion in 1929 expressed the belief that under the circumstances it was 
its duty to proceed to comply, as far as possible, with the mandate of 
the law,® and, as will be recalled, on December 9, 1929, it adopted and 
published its plan (Consolidation of Railroads, 159 I. C. C. 522). 

Notwithstanding the fact that the Commission had thus accomplished 
the formidable task which had been placed upon it by the 1920 Act, 
Congress in 1940 repealed outright the provisions which had been en- 
acted in 1920 as paragraphs 4 and 5, and which, as amended in 1933, 
had become paragraphs 2 and 3, which had placed this duty upon the 
Commission. The 1940 Act also repealed outright the provision then 
appearing in paragraph 2(b) which required, as a condition to approval, 
that the Commission find that the ‘‘proposed consolidation, merger, 
purchase, lease, operating contract, or acquisition of control will be in 
harmony with and in furtherance of the plan for the consolidation of 
railway properties established pursuant to paragraph (3)... ”’ 

As pointed out by the Supreme Court in Schwabacher v. U. S., 334 
U. S. 182, 193, ‘‘By 1940 it had become apparent that the ambitious 
nation-wide plan of consolidation was not bearing fruit. Various studies 
and investigations led to the conclusion that it was a case where the best 
was an enemy of the good, and waiting for the perfect official plan was 


§Annual Report, I. C. C., 1927, p. 65. 
® Annual Report, I. C. C., 1929, p. 87. 
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defeating or postponing less ambitious but more attainable voluntary 
improvements. The Transportation Act of 1940 relieved the Commis. 
sion of formulating a nation-wide plan of consolidation. Instead, it 
authorized approval by the Commission of carrier-initiated, voluntary 
plans of merger or consolidation if, subject to such terms, conditions and 
modifications as the Commission might prescribe, the proposed trans- 
actions met with certain tests of public interest, justice and reasonable 


ness, in which case they should become effective regardless of state 
authority.’’ 





Effect of Reduced Appropriations on the 
Interstate Commerce Commission 


This topic should be discussed under two general headings: General 
Expenses and Railroad Safety and Locomotive Inspection. 


General Expenses * 


The appropriations for general expenses for each fiscal year begin- 
ning with 1940; the estimated cost of congressional salary increases 
from 1946 to 1952, both inclusive; and the amount available for other 
than estimated congressional salary increases, are as follows: 


Estimated Amount availa- 

cost of ble for other 

Total appro- congressional than estimated 

Fiscal year priation salary congressional 
increases salary increases 


(2) (3) (4) 
Column 2 less 


$7,867,000 
7,968,550 
8,104,940 
8,152,142 
7,605,000 
7,499,700 
7,410,338 $748,396 $6,661,942 
9,043,100 1,588,974 7,454,126 
9,200,000 1,577,459 —«7,622,541 
9,710,317 2,185,360 7,524,957 
9,761,700 2.324.025 7,437,675 
9,718,600 2,315,841 7,402,759 
8,784,935 2,126,845 6,658,090 


_ The estimated cost of pay increases authorized by public laws® 
since 1946 will absorb $2,126,845 of the appropriation for 1952, that is, 
the appropriation of $8,784,935. The appropriation for general ex- 
penses in 1946 was $7,410,338. The average employment in 1946 was 
1839.3. The average employment estimated for 1952 is 1,682.8. The 
average employment maintained out of the appropriation for general 
expenses for each fiscal year since 1940 is as follows: 


Editor’s Note: Reprinted from 65th Annual Report of the I. C. C., pp. 130-136. 
*Includes former appropriations general administrative expenses, regulating ac- 
counts, valuation of property of carriers, and motor transport regulations, consoli- 
oa effective July 1, 1945, and printing and binding, consolidated effective July 1, 


5 Public Law 106, 79th Cong. (1946), Public Law 390, 79th ey Bag Public 


Law 900, 80th Cong. (1949), Public Law 359, 8lst Cong. (1950), Public Law 429, 
8st Cong. (1950). 
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Year 9 Year 1947 
Year 4 Year 1948 
Year ; Year 1949 
Year ! Year 1950 
Year 3 Year 1951 
Year 6 Year 1952 
Year 


1 Estimated. 


What are the effects of these radical and progressive reductions in 
personnel on the work of the Commission? First of all, there has been 
an increased pressure for greater efficiency, to offset, by savings, as 
much as practicable of the losses arising from decreased personnel. 
There have been extensive savings of this character, but estimates of 
their size are difficult for the reason that all efforts in this direction 
are and have been, in turn, disrupted and canceled out by succeeding 
reductions in personnel. 

A second effect has been increasingly serious delays in the produc- 
tion of work. This poses two alternatives, both of which it has been 
necessary to adopt. A particular phase or phases of the work may be 
deferred indefinitely, perhaps entirely dispensed with, or such activity 
or activities may be continued as before but with decreased efficiency 
or effectiveness, or both. 

A third effect of the decreasing personnel is a growing casual and 
superficial consideration of many important matters. Lack of staff to 
perform properly a given segment of work engenders the view that 
neither thorough nor careful consideration or performance are im- 
portant and this, in turn, tends to impair the morale of the remaining 
available staff. There is growing complaint that the records in im- 
portant formal proceedings are not adequately analyzed and that the 
Commissioners do not possess the facilities for speedy review and in- 
vestigation which many take for granted in connection with their 
office work. As a matter of fact, Commissioners at times have been 
compelled to conduct all the work of their offices with quite inadequate 
staff. In consequence, it often becomes necessary to call on examin- 
ers and analyists who have initially prepared reports and discus- 
sions in effect to review their own work. This is not at all the 
independent review which the Commission’s organization presupposes 
will be made in each Commissioner’s office or in each board or other 
subdivision handling matters requiring review. It is, however, inevitable 
under the existing personnel situation. 

Still another effect is the inability of the Commission to comply 
with all the provisions of the statutes for the collection, review, com- 
pilation and analysis of the reports from the carriers. This incapacity, 
arising from inadequate personnel, reflects itself first in a failure to 
attempt the procurement of all data which should be required; second, 
in the inadequate checking and particularly policing of the reports and 
reporting ; and third, in unfortunate and damaging delays in producing 
data essential to the Commission’s regulatory operations. 
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The cumulative effect of the reductions in appropriations for general 
expenses is that for the fiscal year 1951-52 about 60 percent of the staff 
necessary for the efficient and effective performance of the Com- 
mission’s duties is available. Rates, fares, and charges authorized 
in formal proceedings set either a ceiling or a floor or else establish the 
just and reasonable relationships of charges on commodity shipments 
or passenger travel, producing carrier revenues of many billions of 
dollars annually. In this vast country more than 1,000 billion ton- 
miles of freight are handled annually by thousands of carriers, public 
and private. These include some 750 railroad companies, about 21,000 
motor carriers, 77 pipelines, and 278 water carriers subject to regula- 
tion, and also numerous private car lines, freight forwarders, and the 
Railway Express and Pullman companies. 

The deregulation of transportation in interstate commerce may be 
accomplished either directly, by the repeal in whole or in part of vari- 
ous statutory powers which the Congress has vested in the Commis- 
sion, or indirectly, through reducing appropriations to a point where 
the Commission is unable to meet the statutory obligations imposed 
upon it. Regardless of whether this deregulation is brought about 
through the former or through the latter course of action, the conse- 
quences are in the last analysis the same. Deregulation is still dereg- 
uation. 

Although the Congress has since 1940 repeatedly expanded the 
Commission’s regulatory functions, deregulation is increasing through 
the gradual but steady reduction of the appropriations for the Com- 
mission each year. The resulting slow but steady attrition of the staff, 
aggregating in too many instances actual decimation, which more re- 
cently has increased with alarming speed, is reflected in deterioration 
of morale and increasing difficulty of recruitment. The net result to 
date is an impairment of efficient administration, a growing inability 
to perform the functions and duties required by the statute, and a 
weakening of the Commission’s regulatory authority which has already 
assumed serious proportions. All this leaves the general public more 
and more helpless and defenseless. 

This is illustrated by the situation in the Bureau of Formal Cases 
where the progressive reduction in the examining force is serious. 
That Bureau is organized to hear formal complaints, conduct formal 
investigations instituted on the Commission’s own motion and to 
supply skilled advisers to the Commissioners. The importance of 
that work is probably greater now than ever before, but the number of 
trained and experienced examiners is steadily declining. At the pres- 
ent time 40 percent of the examiners are 60 years of age or older and 
many will retire in the next few years. In recruiting new men to 
fill in the gap, low salaries and slowness in promotion due principally 
to inadequate funds cause resignations from the service after these 
men are partially trained. 
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Railroad Safety and Locomotive Inspection 


The primary purpose of the laws administered through our Bureau 
of Locomotive Inspection and Bureau of Safety is to promote the 
safety of employees and travelers on railroads. Notwithstanding the 
fact that the workload of these two Bureaus has been materially in- 
creased because of recent developments in railroad equipment, notably 
Diesel-electric locomotives, streamlined and other new designs of rail- 
road cars, and numerous installations and extensive modifications of 
railroad signaling, this safety work has been curtailed because of in- 
creased travel costs and other administrative expenses and restrictions 
upon the use of funds appropriated for these purposes. The safety 
appropriation for the fiscal year 1951 was $1,000,000, of which $17,000 
was set up as a budgetary reserve. The 1952 safety appropriation is 
$983,000, with a limitation of $757,237 for personal services. 

To conform to these limitations, 16 existing and prospective vacan- 
cies in our Bureau of Safety staff cannot be filled during the current 
fiscal year, a reduction to 118 from our authorized force of 134. In 
the Bureau of Locomotive Inspection the appropriation for the fiscal 
year 1951 was $718,600, of which $12,000 was set up as budgetary 
reserve. The 1952 appropriation is $706,600 with a limitation of 
$540,000 for personal services. To conform to these limitations 8 
existing vacancies in our Bureau of Locomotive Inspection cannot be 
filled during the current fiscal year, a reduction to 104 from the statu- 
tory and authorized force of 112. Safety work such as that carried 
on by these Bureaus cannot be deferred; if curtailed, some of the in- 
tended benefits are lost for the time being. If inspections and investi- 
gations cannot be made currently, unlawful or unsafe conditions may 
continue without detection or correction, and the protection to railroad 
passengers and employees which is intended to be provided by these 


laws is not obtained. There can be no backlog in safety work of this 
nature. 





FULL DISCHARGE OF THE COMMISSION’S FUNCTIONS 


We have given some indication in the opening chapter of the varied 
problems with which we are called upon to deal. Many of the more 
difficult of these arise from radical increases in competition among 
carriers and between modes of transportation, behind which lies the 
keen rivalry of shippers. This competition is also assuming new and 
in some respects more destructive tendencies. It tends to be centered 
in large measure on the higher grades of traffic but is expanding 
geographically. It has contributed to giving the public generally 
better service, largely through investments in improved plant and 
other facilities, such as Diesel locomotives, larger freight cars, and more 
efficient truck and trailer units. Our task of steering a proper 
course in the regulation of these highly varied competitive situations 
in keeping with the provisions of the statute and the national transpor- 
tation policy is immeasurably more difficult than our work was in the 
years prior to 1930 when the railroads had so near a monopoly on the 
carriage of both freight and passengers. 
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The growth in the mere size of the task, apart from the increasing 
perplexity of issues presented, may be indicated by the situation in 
1934, just prior to Federal regulation of motor carriers. In that year 
less than 1,600 carriers (rail, water, pipeline, electric railway, express 
and pullman companies), including nonoperating companies, were 
subject to our jurisdiction. Our authority was extended in 1935 
to motor carriers, in 1940 to additional water carriers, and in 1942 to 
freight forwarders and in a limited degree to private car lines. In 
consequence, we today have jurisdiction over about 22,000 carriers 
whose revenues aggregated about 16.5 billion dollars in the 12 months 
ended June 30, 1951. In addition, many thousands of exempt and 
private motor carriers are subject to our regulations as to safety of 
operations and hours of service. 

For many decades we also have had the duty of improving the 
safety of railroads and more recently have been given important 
powers in the field of highway safety. The extreme importance of 
transportation in a period such as the present one inevitably causes 
our work and decisions to have vital effects on the national defense. 
This dependence of defense on transportation and our duties in this 
respect are recognized in the admonition in the declaration of national 
transportation policy that all provisions of the Interstate Commerce 
Act shall be administered with a view to meeting the needs of ‘‘the 
national defense.’’ Our major rate decisions have been reached only 
after consideration of their effects on the financial condition of carriers 
and their ability to meet defense needs and also of their varied effects 
on the functioning of the national economy. Although we have not 
been identified as a defense or war agency per se, our activities have 
been so closely allied with the agencies directly aligned in the defense 
mobilization efforts as to make their correlated functions unseverable. 
At the present time our Bureau of Service is directly associated with 
the mobilization effort, acting as a constituent facility of the Defense 
Transport Administration. This administration is also using the 
services of the field offices of our Bureau of Motor Carriers and 
Bureau of Water Carriers and Freight Forwarders. It has been esti- 
mated that our disposition of these services to the Defense Transport 
Administration has saved administrative expenses for that agency in 
excess of $2,000,000 annually. Our housekeeping units are also pro- 
viding service for the Defense Transport Administration of all kinds 
that meet the daily needs, and several of our bureaus have contributed 
Services On an emergency need basis and are on standby arrangements 
for furnishing additional service as required. Over and above the 
foregoing, our valuation and statistical practices in support of rate 
making, our safety work, certification of additional carriers, work on 
the reorganization of railroads, and our attention to means of securing 
adequate and efficient transportation service at the lowest cost con- 
sistent with furnishing such service and the need for economical and 


efficient management among the carriers are making a direct contribu- 
tion to the defense effort. 
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Necessarily, we feel the heavy responsibilities placed upon us by 
the acts we administer and by the national transportation policy. 
Our decisions affect the welfare of carriers and the holders of their 
securities, of shippers and other users of carrier service, of communities 
and sections, and of the Nation as a whole. Our growing population 
and expanding production call for efficient transportation rendered on 
terms fair to all. Under the system of administrative law which has 
developed in this country, we are, in effect, the final tribunal estab- 
lished by the Congress for the adjudication of most of the issues brought 
before us by sharply contending carriers, shippers, and others, and in 
the great majority of proceedings, the ultimate responsibility is ours. 

It follows that the legitimate interests of carriers, shippers, travelers, 
many special groups, and the general public may be affected seriously 
by anything less than a thoroughgoing and satisfactory performance 
of our statutory obligations. Such performance not only presupposes 
but is essentially dependent upon the maintenance of a staff of suff- 
cient size and ability to cope both quantitatively and qualitatively with 
the huge workload involved. 

It has been and is a matter of the gravest concern to us that in the 
situation described our staff has for some years been decreasing not 
only in numbers but also in competence because of severe losses in 
trained personnel due to death, retirement, and resignation. In this 
connection, it may not be fully realized that the general statutory 
increases in the Government salaries applicable to our employees 
have seriously depleted our staff because we have generally been com- 
pelled to absorb these increases. For example, the minimum salary 
of a P-5 position in 1944 was $4,600; the equivalent GS-12 position today 
pays a minimum of $7,040, or 53 percent more. Each such statutory 
increase in two positions at this grade is equivalent in money terms to 
about a full 1944 position. The percentage increases in the compensa- 
tion for lower grades of work have been greater than the foregoing. 

We now realize fully that we have too greatly lowered our sights 
in programing the staff needed to discharge our duties effectively. 
We have been mistakenly guided by what we thought could be obtained 
rather than by what we knew was necessary for the full discharge of 
our responsibilities. However, it is also true that our recent requests for 
staff and funds each year have greatly exceeded what we have been 
allowed. In the four fiscal years 1947-48 to 1950-51, inclusive, the re- 
ductions from our requests for funds for general expenses aggregated 
$9,562,673. This reduction was equivalent to about $2,391,000 a year, or 
approximately 20 percent of our total requests for the 4 years. 

In our opinion the public interest, as well as the responsibilities 
which we alone also must shoulder, demands a frank statement of our con- 
ception of the level of activities required for the full discharge of the 
statutory duties laid upon us by the Congress and through it by the 
people of the United States. It is important that misunderstandings 
and misconceptions of our responsibilities under the statute should be 
removed. Our judgment and experience qualify us to express an 
opinion as to the kinds and amounts of work which are necessary to 
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the attainment of the congressional objectives. It remains for others 
to decide to what extent the full discharge of our responsibilities should 
be compromised by considerations of economy in government. Im- 
portant though this latter consideration may be, it is also true that the 
additional amount necessary for the proper discharge of our obligations 
would be less than a single thousandth part of the total appropriations 
for objectives lying wholly outside of defense and emergency activities. 





Special Meeting of Association Members 
Called for February 18th 


President Schwietert has called a Special Meeting of the Association 
on Monday, February 18th, at 7:30 P. M., in Hearing Room A of the 
Interstate Commerce Commission Building. 

The purpose of the meeting is to discuss S. 2348, a bill to amend 
the procedure of the Interstate Commerce Commission, and S. 2352, a 
bill to establish annual license fees for services rendered by the Com- 
mission, as well as the general subject of fees for services under 
Public Law 137. 

Senator Edwin C. Johnson has called hearings on Senate Bills 
2348 through S. 2366, inclusive, and such other bills as may be introduced 
dealing with surface transportation problems to begin at ten o’clock, 
March 3, 1952. 

It was felt, therefore, that members of the Association should meet 
and discuss the two bills mentioned above in order that representatives 
who will appear before the Senate Committee on Interstate and Foreign 
Commerce may be in a position to discuss these matters fully and state 
the position of the Association. 

Mr. John R. Mahoney, Chairman of the Association’s Special Com- 
mittee on Fees for Services, will give the Association’s views to the 
Committee on S. 2352. 

Mr. Robert N. Burchmore, Chairman of the Legislative Committee, 
will appear and express the views of this organization in connection 
with S. 2348. 


Because of the large attendance expected at the adjourned hearings 
in Ex parte 175, it is hoped that members will plan to be present on the 
evening of February 18th and take part in the discussion. These are 
matters of importance to every practitioner before the Commission. 





1953 MEETING OF ASSOCIATION TO BE HELD AT SAN FRANCISCO, CALIFORNIA 


The Executive Committee of this Association has given considerable 
thought to the matter of holding a spring meeting instead of the usual 
fall meeting. There have been so many traffic meetings during the fall 
which conflict with our own group that we find many members who 
cannot be present during the convention. 

With this thought in mind, the Committee has decided to try a 
spring meeting, and has set the date as May 13-14, 1953, at San Francisco. 
It will be held at the St. Francis Hotel. 





FEDERAL TRIAL EXAMINERS v. CIVIL SERVICE COMMISSION, ET AL, 
ARGUED IN DISTRICT COURT 
The recent suit filed by the Federal Trial Examiners (see: January, 
1951 Journal, pp. 369-378), was argued on January 29th and 30th 
before Judge Laws of the United States District Court of the District 
of Columbia, who hopes to reach a decision within thirty days. 
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A motion for a preliminary injunction was denied without prejudice 
because the Court was of the opinion that there was no danger of 
irreparable injury to any Hearing Examiner during the time it has 
the proceeding under consideration. The Court indicated he would 
grant injunctive relief to any Examiner who was threatened with injury 
during that period. 





BILLS INTRODUCED IN CONGRESS 


The following bills have been introduced in the second session of the 
82nd Congress : 

§. 2518—By Senator Bricker for himself, Senator Capehart and 
Senator O’Conor, to amend the Interstate Commerce Act so as to 
provide that when common carriers subject to Part 1 of the Act, acting 
by regions, districts or other appropriate groups (or any other express 
agency or sleeping-car company acting individually) shall certify to the 
Commission that they have incurred, or are about to incur, increases in 
wages, costs of materials or other expenses, and that the best available 
estimates of revenues and expenses covering the 12-month period follow- 
ing such certification indicate that a general increase in rates, fares or 
charges is necessary to permit those carriers to earn revenues sufficient 
to enable them to provide adequate and efficient service, establish and 
maintain sound credit, attract equity capital, take advantage of technolo- 
gical improvements and advance and improve the art of transportation, 
they may file a schedule or schedules increasing such rates, fares or 
charges, to take effect not less than 30 days after such filing, notwith- 
standing the existence of any unexpired orders of the Commission. The 
Commission would have no power to suspend these schedules, but could 
conduct an investigation to determine whether any such rates or charges 
are unjustly discriminatory or unduly preferential, etc., and then issue 
such orders as may be necessary to remove the discrimination or undue 
preference or prejudice or to prevent excess revenues. 

S. 2519—Introduced by Senator O’Conor for himself and Senators 
Magnuson, Bricker and Capehart, would amend Section 15a of the 
Interstate Commerce Act by directing the I. C. C. to prescribe just and 
reasonable rates so as to enable the carriers, under honest and efficient 
management, to earn, as nearly as may be, sufficient revenues to provide, 
in the interest of the nation and the general public, adequate and 
efficient service, establish and maintain sound credit, attract equity 
capital, take advantage of technological developments and advance and 
improve the art of transportation. 

H. R. 6228—To amend the Railroad Retirement Act of 1937 so as 
to provide that the spouse of an individual who has been awarded a 
disability annuity shall be entitled to a spouse’s annunity if such spouse 
has attained the age of 65. 





Excerpts from the 65th Annual Report of the 
Interstate Commerce Commission 


Transportation During the Year 


The unusual complexity of conditions in transportation noted in 
our last report has heightened in the present year. The sudden out. 
break of hostilities in Korea in June 1950 and the ensuing emphasis on 
rearmament not only increased the demand for transportation but also 
gave rise to many uncertainties. The extent, the timing, and the manner 
of conversion of production from civilian goods to materials of war, the 
likely course of inflation and our ability to find means of checking it, 
the possibility of expanding the supply of railroad freight cars fast 
enough to cope with a rising and critical demand or of finding other 
means to assist to this end, and, of course, the general uncertainty as 
to when the war might assume more serious aspects, constituted a group 
of grave problems. 


Traffic and Earnings of Transport Agencies 


For the 12 months ended June 30, 1951, the combined operating 
revenues of the eight groups of carriers subject to our regulation totaled 


Operating revenues * 
12 months ended June Year ended Dec. 31, 
30, 1951 1950 


Percent- Percent- Year 
age change age change ended 
Amount from Amount from ® A 
‘ calendar calendar 1949— 
Class of carrier year 1949 year 1949 amount 


Thousands Thousands 
Steam railways? $10,662,004 : +10.53 $8,884,675 
Railway Express 
Agency 3 221,283 ; y —1].17 250,667 
Pullman Co. . —2.02 105,897 
Electric railways i é a +12.20 70,182 
Water Lines 4 3 4 +19.21 274.672 
Pipelines (oil) 493, ‘628 ; 441 627 +17.31 376,452 
Motor carriers of 
Passengers 558,017 , 538,668 —2.78 554,098 
Motor carriers of 
property 4,110,573 : 3,737,052 +28.37 2,911,170 


Grand total 16,583,074 15,270,029 +13.72 13,427,813 


Editor's Note: Other sections of the Annual Report of the I. C. C. are printed 
elsewhere in this issue of the Journal. 

1 Partly estimated. Some of the 1949 figures as given in the 64th annual report 
have been revised. 

2 Includes switching and terminal companies. 

3 After deducting payments to others for express privileges. 

4 Includes only revenue from domestic traffic of carriers subject to the juris- 
diction of the Interstate Commerce Commission. 
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$16,583 million, which was 23.50 percent above the level attained in the 
ealendar year 1949, as shown in the accompanying [above] table. All ex- 
cept one of the eight groups showed increases, the largest increase being 
shown by motor carriers of property, 41.20 percent, followed by pipe- 
lines (oil) 31.13 percent, water lines 26.18 percent, steam railways 20 
percent, electric railways 12.88 percent, the Pullman Co. 5.55 percent, 
and the motor carriers of passengers 0.71 percent. The sole decrease 
was that of the Railway Express Agency, 11.72 percent. 

Private car lines and freight forwarders are not included in the 
table. On the basis of quarterly reports the operating revenues of private 
ear lines amounted to $182,271,426 for the fiscal year ended June 30, 
1951, and the operating revenues of freight forwarders amounted to 
$77,464,685 for the same period. 


Railroad Reorganizations 


Two additional petitions for reorganization of railroads under sec- 
tion 77 of the Bankruptcy Act were filed during the period covered by 
this report. One was filed by the Helena & Northwestern Railway. 
Pursuant to agreement of interested parties the district court deferred 
entry of an order approving or dismissing the petition, and the carrier 
subsequently filed an application for permission to abandon its rail 
line. Protests to the application have been received, and no decision 
thereon has been reached. The second petition under section 77 was 
filed by creditors for reorganization of the Smithfield Terminal Rail- 
way Co. That petition was approved by the district court, and ap- 
pointment of a trustee was ratified by us, but no plan of reorganization 
has yet been filed. 


Voluntary Reorganizations 


At the end of the period covered by our last report there were pend- 
ing before us applications by four carriers, Boston & Maine Railroad 
Co., Maryland & Pennsylvania Railroad Co., Western Maryland Railway 
Co., and Wichita Falls & Southern Railroad Co., for our approval and 
authorization under section 20b of the Interstate Commerce Act for the 
alteration or modification of the provisions of outstanding securities. 


No additional applications have been filed during the period of this 
report. 


Railroad Passenger Fares 


On October 1, 1951, certain railroads in the South were authorized, 
in docket No. 30822, Increased Passenger Fares, Southern Railroads, 
1951, 283 I. C. C. 207, to increase their standard or basic fares by 10 
percent, from 2.5 to 2.75 cents per mile in coaches, and from 3.5 to 
3.85 cents per mile in pullmans. This is the second increase in such 
fares in the South since World War II, the fares having previously been 
increased from 2.2 to 2.5 cents, and from 3.3 to 3.5 cents, respectively. 
The corresponding fares in the West remain at 2.5 cents in coaches and 
3.5 cents in pullmans, there having been only one increase since the war, 
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namely from 2.2 and 3.3 cents, respectively. In the East, the fares are 
3. 375 cents in coaches and 4.5 cents in pullmans, there having been three 

increases since the war, namely, to 2.5, 3, and 3.375 cents in coaches, 
and 3.5, 4, and 4.5 cents in pullmans. Certain increases in the round- 
trip fares i in the East became effective August 20, 1951, and on June 1, 
1951, pullman fares throughout the country were increased 15 percent, 
On November 13, 1950, the Chicago North Shore & Milwaukee Railway 
Co. was authorized to increase its minimum fare from 15 to 20 cents, or 
the same basis as in effect in the East. . 


The Passenger-Train Deficit 


The deficit in passenger-service revenues of class I railroads, com- 
puted from carrier reports on the basis of our prescribed formula, 
declined from $649.6 million in 1949 to $508.5 million in 1950. The 
carriers’ 1950 passenger-service revenues were augmented, however, by 
about $149,000,000 of retroactive mail pay, $107,000,000 of which was 
applicable to the period February 19, 1947-December 31, 1949, and about 
$42,000,000 to the calendar year 1950. If the $107,000,000 is deducted 
from the 1950 revenues from passenger and allied services, the deficit 
for those services would amount to $615.5 million for 1950. An adjusted 
figure for 1949 is not available. With few exceptions, and to varying 
degrees, all railroads report deficits in these operations. 


Increased Freight Rates, 1951 


This proceeding, Ex Parte No. 175, is the fourth in a series of pro- 
ceedings since 1945, in which the freight rates and charges of railroads, 
water carriers, and freight forwarders have been generally increased 
because of increased wages of employees, increased costs of materials 
and supplies, and reduced income from passenger services. 

Substantially all the class I railroads and numerous others filed a 
petition January 16, 1951, asking for authority to make general 
increases in their freight rates and charges of 6 percent, with certain 
exceptions. Numerous water carriers and freight forwarders inter- 
vened, asking for similar authority. 

On January 19, 1951, the railroads filed a motion for authority to 
make effective the increased rates and charges sought in their petition 
on an interim basis. The intervening water carriers and freight 
forwarders generally joined in this motion. 

By order of January 19, 1951, we instituted an investigation into 
and concerning the lawfulness of the increases sought. To facilitate 
and expedite the proceedings we adopted special rules of practice and 
procedure. A hearing was held on the motion for the establishment 
of the increases on an interim basis February 19-23, 1951, and oral 
argument was heard February 27 to March 1, 1951. On March 12, 
1951, we rendered our decision, 280 I. C. C. 179, finding increases in 
the basic freight rates and charges of petitioning railroads, water 
carriers, and freight forwarders, with certain exceptions, just and 
reasonable, until further order of the Commission, within and to and 
from the various territories as follows: Within eastern territory, 4 per- 
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cent; within southern territory, 2 percent; within western territory, 2 
percent; and interterritorially between the three territories, 2 per cent 
(subject to stated maxima on fresh fruits, vegetables and melons, 
lumber, sugar, canned or preserved food products); except on coal, 
coke, and lignite, 2 percent, to, from, and within all territories, subject 
to stated maxima; and except on grain, grain products, and grain 
by-products, 2 percent to, from, and within all territories. No increases 
were authorized in charges for protective services, and no increase 
was authorized in certain other freight rates and charges. The record 
was held open for further hearing. The increases became effective 
April 4, 1951, except that on grain and grain products the increases 
became effective April 19, 1951. 

On March 28, 1951, the railroads filed a petition to supplement and 
amend their original petition of January 16, 1951, so as to ask authority 
to make increases in all freight rates and charges of 15 percent, with 
certain exceptions, in lieu of the increases sought in the original peti- 
tion. Similar increases were sought by the water carriers and freight 
forwarders. American Trucking Associations, Inc., was allowed to 
intervene for the purpose of filing a brief and participating in the oral 
argument. Hearings on the amended petition were held in various 
parts of the country beginning May 14, 1951, and ending with the oral 
argument in Washington July 13, 1951. 

A committee of State commissioners, consisting of Kenneth Potter 
of the Public Utilities Commission of California, Leonard Lindquist, 
Chairman of the Railroad and Warehouse Commission of Minnesota, 
and Joshua S. James, of the Utilities Commission of North Carolina, 
sat with us during the hearings and oral argument. Their recom- 
mendations and suggestions were considered in reaching our final 
conclusions and findings. They concurred generally in our report of 
August 2, 1951. 

In that report we authorized general increases in the freight rates 
and charges of petitioning carriers to supersede the increases authorized 
in our report of March 12, 1951, (in the form of surcharges) as follows: 
Within eastern territory, 9 percent; within southern and western 
territories, and interterritorially between the three territories, 6 per- 
cent. Increases on fresh fruits, vegetables, melons, and canned goods 
were limited to a maximum of 6 cents per 100 pounds. The maximum 
increase allowed on sugar, lumber, and articles taking lumber rates 
was 4 cents. Rates on iron ore and on grain and grain products were 
authorized to be increased 6 percent to, from, and within all territories. 
Rates on anthracite and bituminous coal and coke were authorized to 
be increased 6 percent to, from, and within all territories, subject to a 
maximum of 20 cents per net ton, 22 cents per gross ton, with some 
exceptions on specified movements. Rates on lignite coal or lignite 
coal briquets were authorized to be increased 3 percent, with a maxi- 
mum of 10 cents per net ton or 11 cents per gross ton, to, from, and 
within all territories. The increases on phosphate rock were made 
subject to a maximum of 20 cents per net ton, or 22 cents per gross ton. 
Increases on potash were made subject to a maximum of 50 cents per 





416 I. C. C. PRACTITIONERS’ JOURNAL 





net ton or 56 cents per gross ton. No increases were authorized on 
certain charges, such as those for protective services, the loading or 
unloading of livestock, and for unloading fresh fruits and vegetables 
at New York and Philadelphia. 

The record was held open for the purpose of reexamination of the 
increases authorized, and authority to maintain such increases expires 
February 28, 1953, unless sooner modified or terminated. 

Based on the railroads’ estimate of 632 billion ton miles of revenue 
freight in 1951, and base rates prior to the interim increase which be- 
came effective April 4, 1951, preliminary estimates made by our staff 
indicated that the authorized increases would increase freight revenue 
by about $548,000,000 on an annual basis, assuming that intrastate 
increases will follow the same pattern as the interstate. By districts 
and regions, the annual increases were estimated to be $234,000,000 
in the eastern district, $35,000,000 in the Pocahontas region, $69,- 
000,000 in the southern region, and $210,000,00 in the western dis- 
trict. Increases in ‘‘all other’’ operating revenues were estimated 
to be about $16,000,000, distributed as follows: Eastern district, $8, 
000,000; Pocahontas region, $1,000,000; southern region, $2,000,000; 
and western district, $5,000,000. Estimated percentage increases, 
giving effect to the so-called hold-downs and exceptions, are 6.6 percent 
for the United States, 7.5 percent in the eastern district, 6.8 percent in 
the Pocahontas region, 5.8 percent in the southern region, and 5.8 
percent in the western district. 

The actual ton-miles of revenue freight in 1950 were 588.5 billion. 
For the first 6 months of 1951, the ton-miles of revenue freight 
amounted to $319.5 billion. 

The net railway operating income of class I railroads for the four 
war years, 1942-45, averaged $1,200.7 million annually. This was 
equivalent to a rate of return on net investment as computed by 
the railroads, of 5.16 percent. In the five postwar years 1946-50 
net railway operating income has averaged $825.8 million annually, 
including back mail pay, or a return of 3.51 percent on net invest- 
ment. For 1950 net railway operating income of $1,039.8 million, 
including back mail pay, represented a rate on net investment as of 
December 31, 1950, of 4.22 percent, and excluding back mail pay, 
3.95 percent. 

As computed by railroads, net investment includes book invest- 
ment in road and equipment, less accrued depreciation and amortiza- 
tion, plus materials and supplies and cash. Net investment of class I 
line-haul railroads, as computed by the railroads as of December 31, 
1949, was $24.0 billion and as of December 31, 1950, was $24.6 billion. 

The value of railroad property in common-carrier service of class I 
line-haul railroads as of January 1, 1950, used by the Commission, was 
$22.1 billion, based on original cost, except lands and rights, present 
value of lands and rights, working capital, including materials and 
supplies, less recorded depreciation and amortization. 

The net railway operating income of class I line-haul railroads 
in 1950, including back mail pay of $1,039.8 million, represented 4 
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rate of return of 4.7 percent on the rate base used by the Commission 
as of January 1, 1950. Broken down by districts and regions, the 
rate of return was 3.41 percent for the eastern district, and 7.02 percent 
for the Pocahontas region, 5.52 percent for the southern region, and 
5.37 percent for the western district. 

The railroad petitioners estimated that increases in wages of em- 
ployees and costs of materials and supplies in 1951, converted to an 
annual basis for all class I line-haul railroads, would be $941,000,000 
over and above operating expenses in 1950. This did not include an 
estimated increase in payroll taxes of $750,000 on the July 1, 1951, 
escalator wage increase. However, not all of the $941,000,000 ad- 
ditional operating expenses will be incurred in the year 1951, because 
the wage increases became effective at various dates during the year. 

A dispute between three of the principal operating employee unions 
(representing the locomotive engineers, locomotive firemen and engine- 
men, and railway conductors) and railroads is still unsettled. 

The deficit in net railway operating income of class I railroads from 
passenger service in 1950 was $508.5 million, including back mail pay, 
and $615.5 million, excluding back mail pay. This was an improve- 
ment over 1949, when the deficit was $649.6 million. One effect of 
the huge passenger service deficit is to afford a very large reduction 
in Federal income taxes. 

The railroads are now carrying a relatively high volume of freight 
traffic, but the carloadings so far in the last half of 1951 have not been 
equal to those in the same period of 1950. The railroads can handle a 
much larger volume of freight than they are now handling, but car 
shortages and lack of manpower are limiting factors. Competing 
forms of transportation, particularly motor carriers, continue to obtain 
an increasing percentage of the total freight traffic. 


Increased Express Rates and Charges 


By petition dated January 11, 1951, the Railway Express Agency, 
Ine., sought authority to increase and revise its express rates and charges 
on less-than-carload rail express traffic in order to offset rising costs of 
operation, to increase express payments to the railroads, and to provide 
the revenue essential to the maintenance of adequate express service. 

An interim increase of 20 cents per shipment, except on corpses, 
and milk, cream, and daily newspapers, pending hearing and determi- 
nation in the main proceeding, was authorized and became effective on 
interstate commerce and in most of the States on May 3, 1951. 

Estimated annual increases in payroll costs during 1951 amount to 
$21,068,030, and increases in costs of principal materials and supplies, 
office rents, drayage, et cetera, 1951 over 1950, are estimated to amount 
to $1,248,760. During 1950 the pay of employees was 79.62 percent 
of operating expenses and 51.54 percent of gross operating revenue. 
The increase in wages on February 1 and April 1, 1951, resulted in 
respective percentages of 81.41 and 57.79 percent. 
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Rail and Water Joint Rates 


Section 307 (d) of the act empowers us to establish through routes 
and joint rates between common carriers by water and carriers by rail- 
road, and to prescribe such reasonable differentials as we may find to be 
justified ‘‘between all-rail rates and the joint rates in connection with 
such common carrier by water.’’ Bills were introduced in the last session 
of the Congress which would eliminate the quoted provision of that 
section and provide instead that we may prescribe such reasonable differ. 
entials as we may find to be justified ‘‘by proof of a lesser cost for the 
through service via the part-water route as compared with the direct 
all-rail route or routes on the same traffic moving from and to the same 
points.’’ The proposed change, we believe, stems from our decision in 
Rail and Barge Joint Rates, 270 I. C. C. 591, in which we prescribed 
differential barge and rail joint rates for application in connection with 
common carriers by barge on the Mississippi River and its tributaries, 
although we were unable to find that ‘‘there are demonstrable economies 
in barge-rail transportation on the Mississippi River and its tributaries, 
* * * which from the standpoint of cost of service would justify 


differentials. ’’ 

The decision in that case is not a governing precedent in all circum- 
stances in which we might be asked to exercise our power under section 
307 (d). It was based upon a recognition of ‘‘the clear congressional 
policy with respect to water transportation on the Mississippi River 


and its tributaries,’ particularly as that policy related to the Federal 
Barge Line. In upholding the decision in Alabama G. 8. R. Co. v. 
United States, 340 U. 8. 216, the Supreme Court noted that we ‘‘gave 
careful consideration to numerous expressions of congressional policy”’ 
as we were ‘‘in duty bound to do.’’ 

In Inland Nav. Co. v. Big Creek & T. R. Co., decided July 30, 1951, 
281 I. C. C. 515, where the same congressional policy appeared not to 
be controlling, we found that there were no economies in rail-barge 
routes in connection with barge operators on the Columbia River, as 
compared with all-rail routes, and declined to establish through routes 
and differential rail-barge joint rates. The establishment of joint rail- 
barge rates in that proceeding that would yield the barge lines some 
profit above their costs, would have required the rail carriers to absorb 
amounts generally in excess of the differentials and thus leave them less 
revenue than they receive on all-rail traffic. In the Rail and Barge Joint 
Rates case, on the other hand, the barge lines were to absorb the differen- 
tials and the rail carriers were to receive the same revenue or divisions 
that they would receive on joint all-rail traffic. 


3 ee Me Long-Haul Motor Transportation 


Freight is transported over the highways for long distances in sub- 
stantial quantities, and such transportation is constantly increasing. 
There are a number of motor carriers of general commodities offering 
single-line service between Chicago and New York, and between those 
cities and southern points. Several motor carriers furnish single-line 
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grvice from Chicago and St. Louis to west-coast points, and one car- 
rier operates from New York to west-coast points. There are a number 
of applications pending, in which other long-haul motor carriers ask 
for extensions of their routes to authorize service between west-coast 
points and the eastern seaboard. 


Admissions to Practice 


The total number of admissions to practice was 773 for the year 
ended October 15, 1951, bringing to 20,666 the total number of persons 
admitted to our register of practitioners since its establishment on Sep- 
tember 1, 1929. Not counting the initial period of slightly more than 
a year, during which more than one-fifth of the total number were ad- 
mitted, the annual rate of admissions has fluctuated from 330 to 1,378, 
and has averaged 780 for the 21-year period, and 688 for the last 10 years. 

Over 70 percent of the practitioners on our register have been ad- 
mitted upon a showing that they were members of the bar of the highest 
court in their respective States. In the initial period almost 60 percent 
of those admitted were not members of their State bars. Following our 
requirement in 1938 that nonlawyers qualify by passing a written exami- 
nation, the proportion of such admissions fell to 2 percent of the total. 
In more recent years, however, there has been an upward trend both 
in the number taking those examinations and in the percentage who 
successfully qualify. Of the 773 admitted in the last year 40 percent 
were nonlawyers. The total number taking the examinations during the 
year was 431, of whom 310, 72 percent, made a passing grade. 


Bureau of Finance 


Certificates of convenience and necessity, acquisition of control, et 
cetera—During the year ended October 31, 1951, 69 applications were 
filed for permission to abandon about 815 miles of railroad, 63 miles of 
operations under trackage rights, and 2 miles of ferry operation. The 
proceedings, in which we rendered 61 decisions, involved the proposed 
abandonment of about 544 miles of railroad, 21 miles of operations, and 
the ferry operations. In 33 of those proceedings, involving 151 miles of 
railroad and 1 mile of operation, no protests or objections were filed by 
shippers or public authorities. Protests were filed, and hearings held in 
82 cases, involving 574 miles of track, 19 miles of operation, and the ferry 
cases. Of the applications protested, we denied 5 in whole or in part, 
involving 181 miles of lines, and authorized the abandonment of the 
remaining 393 miles of lines, 19 miles of operation, and the ferry opera- 
tions. We granted 5 applications involving approximately 60 miles of 
main lines for which substitute lines were authorized, and 42 applica- 
tions, involving 290 miles of branch lines of class I carriers (for 5 miles 
of which substitute branch-line services were furnished), and 1 mile of 
trackage rights, and 77 miles of so-called short lines. Of the short-line 
mileage, 59 miles were abandonments as to interstate and foreign com- 
merce of the entire lines of the applicants, and 18 were portions of such 
lines. In proceedings in which certificates were issued, covering 179 
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miles of road, the estimates of average annual losses from continued 
operations, or of future annual savings resulting from abandonment, 
amounted to approximately $137,261. In proceedings covering the re- 
maining mileage, estimates of losses or savings were not given. Mileage 
and losses in abandonments of lines on which no service has been ren. 
dered in recent years because of the absence of traffic have not been 
included. 


Bureau of Formal Cases 


The formal complaints filed numbered 291 of which 227 were origi- 
nal complaints and 64 subnumbers, a decrease of 124 as compared with 
the previous period. We decided 338 cases, and 112 have been dismissed 
by stipulation or on the complainants’ request, making a total of 450 
cases disposed of, as compared with 450 during the previous period. 

Approximately 39 formal and investigation and suspension cases 
have been reopened for further hearing and reconsideration. 

We have conducted 357 hearings, 81 arguments, and took approxi- 
mately 87,034 pages of testimony, as compared with 483 hearings, 75 
arguments, and 97,443 pages of testimony, during the previous period. 


Bureau of Motor Carriers 


Following the wave of heavy consumer buying which occurred soon 
after the United Nations’ forces entered the Korean War, the motor- 


carrier industry experienced unusual demands for service and in some 
regions existing facilities were overtaxed. During the second quarter 
and part of the third quarter of 1951, civilian demands decreased sharply, 
causing some carriers to rescind orders for new equipment. In recent 
months, however, the adverse financial effect of this decline has been 
offset, in part, by an increasing volume of defense traffic. Thus the finan- 
cial condition of the carriers remains generally sound, and many carriers 
are committed to terminal and shop-construction programs which will 
substantially increase the capacity of the industry, enabling it better to 
meet expected mobilization requirements. 

Although there have been no serious shortages in manpower, the 
carriers are expressing increasing concern over the quality of manpower 
available at this time. It is expected that manpower shortages in certain 
skills will develop during the coming year. 


Legislative Recommendations 


1. We recommend that section 1 (15) of the Interstate Commerce 
Act be amended so as to authorize the Commission thereunder to deter- 
mine the compensation to be paid and other terms of any contract, agree- 
ment, or arrangement for the use of any locomotive, car, or other vehicle 
not owned by the carrier using it (and whether or not owned by another 
carrier). 

2. We recommend that section 20 (6) of the Interstate Commerce 
Act be amended to make it applicable to persons which furnish locomo- 
tives to carriers subject to part I of the act. 
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3. We recommend that section 20b of the Interstate Commerce Act 
be amended so as to permit controlled or controlling stockholders of a 
railroad corporation which is undergoing voluntary modification or al- 
teration under that section to register their assent to such modification 
or alteration, subject to the power of the Commission to increase the 
prescribed percentage of assents required in such classes for approval 
of a proposed plan as it may deem just and reasonable in the light of 
circumstances presented in the particular case. 

4. We recommend that section 22 of the Interstate Commerce Act 
be amended so as to enable the United States and the carriers to bargain 
as to rates on a firm and dependable basis. 

5. We recommend that section 25 of the Interstate Commerce Act 
be amended by making it also applicable to telegraph, telephone, radio, 
inductive, or other wayside or train communication systems intended to 
promote safety of railroad operation. 

6. We recommend that part III of the act be amended by adding 
after section 312 a new section (312a) containing provisions for revoca- 
tion of water-carrier certificates or permits. 

7. Werecommend that section 402 (b) (2) be amended to terminate 
the exemption of freight forwarders of used household goods. 

8. We recommend that section 402 (c) be amended to make the 
exemption of shippers’ associations and shippers’ agents revocable by 
this Commission where it is found that the operation under considera- 
tion is not that of a bona fide association or agent as defined in that 
section. 

9. We recommend that section 411 be amended to provide for the 
regulation of consolidations, mergers, and acquisitions of control of 
freight forwarders. 

10. We recommend enactment of H. R. 5045, introduced by Con- 
gressman Walter, ‘‘to amend the Administrative Procedure Act,’’ the 
object of which is to validate certain motor-carriers application proceed- 
ings before the Commission possibly without compliance with the hearing- 
examiner provisions of sections 5, 7, 8, and 11 of the Administrative 
Procedure Act. 
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bill for the following reasons : 


Report of Interstate Commerce Practitioners 


Committee on Fees for Services proce 

to in 

At a meeting on Thursday, January 17th, in the Commissioners’ lectec 
meeting room at the Interstate Commerce Building in Washington, ( 
the Interstate Commerce Practitioners’ Committee on Fees reccummentieh Comr 


that the Practitioners oppose the bill introduced in the Senate by Senator impr 
Johnson on January 10, 1952 as S. 2352. Senator Johnson’s bill would the p 
establish annual license fees for services rendered by the Interstate | 
Commerce Commission by amending Section 18 of the Act and inserting of th 
at the end thereof the following: 


**(3) Each person holding a certificate, permit, or license of gt 


under this Act shall pay to the Commission annually such license - 
fee as the Commission shall determine to be fair and reasonable for Com: 
such certificate, permit, or license for the purpose of reimb Jat 
the United States for the costs of administering this Act. Such fees 4 
shall be covered into the Treasury.’’ payi 
The Practitioners’ Committee was recently enlarged to represent neces 
all sections of the country. It now consists of: refle 
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Washington 4, D. C. Traffic Ass’n. 
G M Citizens & Southern National 
See Bank Bldg. 


Atlanta, Georgia 


DonaLp MACcLEAY, 
Macleay & Lynch 
Commonwealth Building 
Washington 6, D. C. 


Pump H. Porter, 
707 1st National Bank Building 
Madison 3, Wisconsin 


In its report, the Committee recommended opposition to the Johnson 
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(a) The bill appears to be a pure general revenue measure. The 
proceeds therefrom would not help the Interstate Commerce Commission 
to increase its meagre budget, since the bill provides that the fees col- 
lected shall be covered into the General Treasury. 

(b) Even if the proceeds were credited to the Interstate Commerce 
Commission by the Treasury, the bill should be opposed because of the 
impropriety of Congressional delegation to a governmental agency of 
the power to levy fees for the direct or indirect support of itself. 

(ec) The bill would tend to undermine the traditional independence 
of the Interstate Commerce Commission. If the Commission were to 
levy fees on holders of certificates, it could be subject to the danger 
of giving more attention to those certificate holders who contributed the 
heaviest amounts. 

(d) The bill would impose an unfair burden on the Interstate 
Commerce Commission because of the impossibility of determining the 
relative value of certificates to the holders thereof. 

(e) In the last analysis the general shipping public would be 
paying for the tax imposed on the carriers, since the carriers would 
necessarily treat any money paid as an operating expense and would 
reflect it in higher rate levels. 

It is impossible to distinguish the general public from the shipping 
public. The result would be that the general public would be paying 
a higher rate level, but would not be relieved of any tax load. 

The National Industrial Traffic League has appointed Mr. George 
Shafer, General Traffic Manager of Weyerhaeuser Lumber Company, St. 
Paul, Minnesota, as Chairman of its Committee on Fees. At the sug- 
gestion of Commissioner Mahaffie Mr. Shafer met with the Practitioners’ 
Committee in order to coordinate the work of the two groups. 

The Practitioners’ Committee is expected to promulgate a compre- 
hensive report of its work with the Interstate Commerce Commission 
relative to Public Law 137 in the near future. 





Motivations in Transportation Pricing 
By Dr. Forp K. Epwarps, Director, 
Bureau of Coal Economics, National Coal Association 


In the ever-continuing attempt to rationalize freight rates, I am but 
one of a number of souls who does not know when to quit. I suppose it’s 
like mountain climbing; it gets in your blood and you can’t leave it 
alone, no matter how many bad tumbles you have had. But on the other 
hand I believe the critics should not be too harsh either. To get the 
‘‘workable feel’’ of rates and all that lies behind them could be some. 
thing like understanding great literature—a long but satisfying task. 
In self defense, I would like to point out that many early economists 
shunned transportation pricing as something apart from normal economic 
behavior, as something different that had to be specially explained. 
While today it is recognized that freight rates fit nicely into general 
economic theory, the complications of constant costs, joint costs, increas- 
ing returns and differentiation notwithstanding, nevertheless, it still 
seems to take an unconscionable amount of study and time before one 
begins to get the drift of the business. 

For my own part, when I first started teaching transportation prin- 
ciples, I simply told my students that some dozen factors, such as value 
of the commodity, value of service, risk, competition, costs, bulk, etc., 
etc., entered inte rate making, and then hurried on to something else 
before too many questions were asked. But, after some years I began 
to sense more clearly the manner in which the market really carried the 
ball. I reached that state of sophistication where I boiled the factors 
down to two—costs and value of service, or if you like, the factors of 
supply and the factors of demand. A shadowy third, public policy, 
hovered in the background as a stabilizing or restraining influence. 

But deep down in my own mind I knew that I had as yet no con- 
plete rationalization as to just where one drew the line between costs 
and value of service, and without the answer, much of what I said was 
like building a bridge and leaving out the central span. 

Looking back, I can see that what I needed in my teaching days 
was to knock up against reality and a few hard knocks; and it is here 
that I owe a debt of thanks to members of the Practitioners Association. 
The hours I have spent trying to give rational answers to criticisms of 
the members of this group over the last 10 or 15 years, if added up, 
would account for a bigger portion of my existence than I would care 
to admit. I don’t think I was ever more startled than when Charlie 
Clark of the Southern Railway in the Class Rate Investigation back in 
1942 charged that some of our ratios could be used in a manner to show 
that watermelons and peaches were more profitable than coal, when, as 
he implied, everyone in his right mind knew the opposite to be true. On 
that day I knew we had to start all over again and figure out ways and 
means to simultaneously reflect, not only the level of the rate, but also 
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the volume of the movement, on the carriers’ ‘‘net.’’ It was a good six 
years later, 1948, before the first of these so-called ‘‘contribution”’ studies 
of the Commission saw the light of day. 

I merely mention all this to illustrate how hard it is sometimes to 
get simple realities knocked into one’s head, and the seemingly inter- 


| minable time it takes to see a simple idea come to fruition. 

e it People Tend to Avoid Throwing Their Money Away 

- What I would like to do here today is to throw away all the formulas 
me and terminology that I have ever used in talking about costs, freight 
mg rates and transportation pricing. In its place I will try, in a few simple 
nists steps, to tie the logic and theory of rate making to the most elementary 


of all premises, namely that ‘‘ people, by and large, tend to avoid throw- 


ned ing their money away.” This proposition may sound to you as being too 
eral simple, or even silly, yet thoughtful economists have pointed out that if 
ens. this were not true most economic theory as we know it today would have 
stil] to be rewritten. The only thing that I might add here for clarification 
one is to make clear that it is the individual’s ‘‘own money’”’ that he is not 
supposed to throw away. When it comes to some other party’s money, 
rin- that is something else again. ; 
lue If one wants to get technical, one might say along the general lines 
ate. Ludwig von Mises has put it, that however unfathomable the depths 
eles from which an impulse or instinct emerges, the means which man chooses 
gan for its satisfaction are determined by a rational consideration of ex- 
the pense and success; that the human mind is so equipped to grasp realities 
wo that no matter how noble or how debased the individual ’s economic ob- 
of jective may be, he instinctively pauses to weigh effort against reward, 
hey input against output—cost against profit. (Human Action) 
“is But for our immediate purposes let us just say that, ‘‘ By and large, 
om. people tend to avoid throwing their money away.’’ As to the few who 


nate would like to quibble a bit on this point, the best brief answer I can 
give is that whenever one reads of a stranger tossing $10 bills out a 


_ hotel window, one also reads that the authorities are holding him for 
ays observation. In short, society just can’t fathom people who throw their 
ore own money away. 
e The Little Woman Stretches Her Dollar 
0 
up, Now just how does one avoid throwing one’s money away? Let’s 
are first take a brief look at the ‘‘Little Woman’’ as typifying the consump- 
rlie tion side of the economy. Directly or indirectly she accounts, I under- 
- in stand, for a very large part of the consumer spending. Take my own 
ow wife. I sometimes believe she must take the family car and circle all 
as the outlying shops from Alexandria, Virginia, to Silver Spring, Mary- 
On land, hunting for bargains and sales, or just looking and comparing. 
and Your first thought will be, she’s wasting gas. But you are wrong, for 
ilso the gas comes out of my budget and not hers. 

But seriously speaking, economists would say she is ‘‘maximizing 
952. her satisfactions.’’ I remember my mother in earlier days talking about 
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“stretching your father’s pay.’’ After years of advanced studies, and 
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the drawing of countless batches of curves, it gradually dawned on me 
that ‘‘stretching father’s pay,’’ ‘‘maximizing consumer satisfactions’ 
and “‘not throwing your money away’’ were all one and the same thing. 
Now, when I see a crowd of women pushing and shoving around a bargain 
counter, or come across a newspaper picture showing womenfolk who 
stood up all night to be first in line for these annual ‘‘one-cent”’ sales, 
I am comforted by the knowledge that it all indeed represents purpose- 
ful behavior. 

But one must not belittle ‘“‘the Little Woman.’’ Driven by the urge 
to ‘‘stretch her dollars’’ as she sees it, and instinctively protecting her- 
self by unceasingly weighing and exploring her alternatives in the market 
place, she collectively decides what industry shall produce and what it 
shall not produce. By her reactions she sets the level of the prices at 
which the goods must sell, the amount of labor and capital that can be 
profitably employed in this industry and that, and indeed, the long run 
salary and profit levels that can be maintained. No factor of production, 
be it management, labor or capital, can be so powerful that she cannot 
eventually pull it down if she has good cause and sets her mind to it. 
There are few commodity controls in history she hasn’t toppled in ways 
not foreseen by those who set them up—as witnessed by the collapse of 
great experiments in sugar, rubber and a half dozen other basic com- 
modities where the advantages of a ‘‘little control’’ looked inviting to 
the producers. 

She cannot be approached with a club, but must be wooed, as Pro- 
fessor Joel Dean of Columbia University has pointed out. Yet, the wooer 
must beware, for she is shrewd and has no scruples whatsoever of getting 
something for nothing, the wails of the giver notwithstanding. 


The Producer Maximizes His Net 


Now let us turn to the production side of the economy. Business- 
men are not supposed to throw their money away either, or to overlook 
the opportunity to earn an honest dollar, which amounts to the same 
thing. However, they have another name for it—‘‘maximizing the net.”’ 

Now how does a seller of salted peanuts go about maximizing his net! 
How does General Motors or The Southern Pacific maximize its profits? 
The answer lies in three factors—costs, prices and volume—with the 
heart of the problem resting in the seller’s ability to estimate the effect 
of price on the consumer’s buying actions. 

But to be specific about it, a firm maximizes its ‘‘net’’ by ‘‘ equating 
its marginal revenues to its marginal costs.’’ Each time I hear this 
classical expression I want to draw up some curves in order to under- 
stand it myself. Actually, however, it is a very simple concept, imply- 
ing the application of a series of ‘‘doses.’’ It means nothing more than 
applying a succession of ‘‘doses’’ of working capital, plant, machines, or 
labor to one’s business just so long as each dose continues to increase 
aggregate profits. It is like taking medicine, particularly these new 
wonder drugs. You keep on taking repeated doses as long as each dose 
makes you feel a little better than you were before. But the moment 
the time comes, as it always does, that one added dose starts making you 
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feel worse, or at least no better than you were before, then you stop for 
a while. A moment’s recollection will show that if you consistently fol- 
low this simple rule you cannot help but maximize the yield, be it your 
profits or your well-being. 

This dosing procedure is universal in its application. Coal operators 
dose themselves with new cutting or loading machines; banks dose them- 
selves with vice-presidents, and railroads dose themselves with diesels 
and, the coal industry hopes, hopper cars. 


The Peanut Firm Maximizes Its Net 


But let us take just one step at a time and return to our little man, 
who after weighing his profit-making opportunities in this business and 
that, decides he wants to produce salted peanuts. His first step is to 
apply such a ‘‘dose’’ of expenditures to the business as will cover the 
minimum amount of equipment, supplies, labor and selling expenses he 
will need. Suppose the initial venture brings him a profit of $10,000. 
He can’t stop now, of course, so he decides to expand his volume, hoping 
to reduce unit costs and increase total profits. But this requires added 
doses of capital to cover the added equipment, supplies, advertising, ete. 
Also, he must cut his price somewhat to obtain the added sales volume 
he counts on. 

Now he begins to realize that all this is beginning to get a little 
complicated for him, even though he knew that he was supposed to com- 
pare input against output—cost against yield. However, he also realizes 
that since he had only one product, and it all has to come out in the 
‘net,’ anyway, he could concentrate on that. Well, this part of my 
story has a nice ending. He made $15,000 the next year. Of course, 
if he were up on his theory, he would know that he was not supposed to 
stop there. He must go on and on, applying added ‘‘doses’’ of expen- 
ditures, experimenting with prices, etc., until his net no longer rises. 
At that point, insofar as salted peanuts are concerned, he will have 
maximized his net. Thereafter his restlessness will probably expend itself 
in determining whether, after all, his new profits might not be employed 
by turning to the making of chocolate bars, or soft drinks, or even into 
the trucking business, but we will leave him here. 


The Railroad Maximizes Its Net 


Our salted peanut producer had only to keep an eye on his net 
income to know whether added doses of sales and costs had made him 
better off or worse off. But you can’t do that with a large industrial 
corporation or a railroad which handles hundreds, or thousands, of in- 
dividual products or services. The difficulty is that they are all affecting 
the ‘‘net’’ simultaneously. Furthermore, such a firm has a substantial 
body of a constant or fixed costs, which are related to the firm’s opera- 
tions as a whole and cannot very well be traced back to any individual 
product or service. Indeed, most industrial firms find that there is 
neither any necessity nor any advantage in trying to make the arbitrary 
apportionments that would here be required. 
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The answer lies in maximizing not the ‘‘net’’ itself, but rather the 
contribution which each product makes to this body of constant costs, 
It is obvious that anything which maximizes the contribution to the 
constant costs, other things being equal, will automatically maximize 
profits. 

This whole principle, which has come to be labeled by some as the 
‘*eontribution”’ principle, is now widely applied in industry, as studies 
of the National Association of Cost Accountants have shown; it is also 
used by a number of the larger Class I railroads with research depart 
ments or cost staffs. It is the basis for the so-called ‘‘contribution” 
studies made by the Commission’s Cost Section. Its unique advantage 
is that it brings not only the level of the rate into the analysis, but the 
influence of volume. 


Costs Measure The ‘“‘Dose” 


As has become clear by this time, I hope, the function of costs in 
rate making is nothing more or less than that of statistically measuring 
the ‘‘dose’’ of avoidable expenses the carrier takes on when it handles 
a commodity, be it a single carload or ten thousand carloads. The 
key question is not merely that the revenues from given movements 
exceed the dose of out-of-pocket costs which their handling occasions, 
but that there be such an adjustment of the rates as to take maximum 
advantage of the volume potential of the traffic, thus bringing the con- 
tribution to a maximum, and serving the best interests of both the carrier 
and the shipper. 

The practical application of the contribution principle in the pricing 
of railroad services has probably been carried as far, if not further, 
than in any other industry. It was just about a hundred years ago 
this time that the Board of Directors of what is now a major Eastern 
coal road was reported as taking formal action to go out after volume 
traffic and volume revenues on coal. I do not know just what specific 
action they took, but I suspect it had something to do with facilities 
and rates. 


Measuring The Contribution 


The studies of the National Association of Cost Accountants show 
that the figures found to be of greatest importance in measuring the 
contribution were (1) the percent of revenues or sales dollars (over 
and above out-of-pocket costs), which was carried down to constant costs, 
and (2) the aggregate dollar amount of such contribution.* 

The following table illustrates these two sets of figures as taken 
from the 1948 contribution studies prepared by the Commission’s Cost 
Section (Statement 4-50). 





1 The Analysis of Cost-Volume-Profit Relationships, December, 1949. 
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Contribution to Constant Costs or Burden 
(Incl. Passenger Deficits) 


Percent of Aggregate Contri- 

(1) Revenue Dollar bution (millions) 
1. Bituminous Coal 31% $ 323 
9. Products of Agr. 28% 293 
3, Animals and Prod. 21% 60 
4. Products of Mines 26% 488 
5. Products of Forests 28% 128 
6. Manufact. and Misc. 47% 1,650 
7. Total 37% $2,619 


The percentage of each group’s revenue dollar carried down to 
eonstant costs and passenger deficits and thence to net income is shown 
in Column (2), and the aggregate dollar contribution in Column (3). 
For all commodities combined, 37 percent of the revenue dollar was 
carried down to constant costs, and the aggregate dollars of contribu- 
tion totaled $2.6 billion. 

I would be less than human at this point if I did not pause here to 
make some remarks on coal, for I suspect there has been a feeling in some 
quarters that coal was not pulling its share of the load. 

The percentage of the 1948 revenue dollar on bituminous coal which 
was carried down to constant costs or burden, i.e., 31 percent, was higher 
than for any other commodity group except Manufacturers and Mis- 
cellaneous, where the percentage was 47. It was 37 percent for all traffic 
combined. This is all the more startling when one considers that the 
earload destination value on coal averaged about $8.00 per ton com- 
pared to well over $200 on manufacturers and miscellaneous and over 
$80 for all traffic combined. 

Based on the 1950 freight traffic revenue and unit costs, it is believed 
that the 1950 rail profit margins on coal as measured by percent of 
coal’s revenue dollar carried down to constant costs, passenger deficits 
and net income will rise to 34 percent with that for most other traffic 
remaining but little changed. This somewhat anomalous situation is 
apparently explained by the fact that as a result of the Ex Parte rate 
increases 1948 to 1950, coal rates rose 12.4 percent; whereas, Manu- 
facturing and Miscellaneous rates rose only 6.4 percent, and all freight 
rates rose but 7.5 percent (I. C. C. Index of Average Freight Rates, 
Statement 5156). It will here be of interest to students of the subject 
that between 1948 and 1950 the total consumption of bituminous coal in 
the United States and Canada dropped 70 million tons, or 13 percent; 
and prices at the mines steadily declined. 

Bituminous coal’s aggregate dollar contribution to constant costs 
for 1948 of $233 million far exceeded that of any other individual 
commodity class, and indeed, exceeded that for any other group of 
commodities except the high valued Manufactures and Miscellaneous 
group. In Official Territory, its contribution was one-third above that 
for all ten of the iron and steel commodity classes combined. In short, 
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no other single commodity class remotely approached bituminous coal jn 
the contribution which it gave to the constant costs, passenger deficits 
and net income of the railroads in 1948, or I might add, gives them 
today. This is in spite of the fact that between 1939 and 1950 the 
growth in the revenue ton miles of bituminous coal traffic has fallen 
far behind that of all other traffic, constituting but 22.4 percent of the 
total revenue ton miles in 1950 compared to 30.3 percent in 19392 


The Rate of Return 


I have endeavored here to show the relatively single chain of logic 
and the perhaps-not-so-simple methodology that connects one’s instinct 
to ‘‘not throw one’s money away’’ with construction of an individual 
freight rate. The sum total of this process for millions of rates gives 
us the over-all rate level as we know it. 

But, one hears much discussion in late years of fixing rates of return, 
a sort of ‘‘working from the top down.’’ It goes without saying that 
earnings should be high enough to keep the factors of production, ic,, 
management, labor and capital, from losing interest in their transporte- 
tion job and eventually wandering off to more lucrative fields; but at the 
same time they must not be so high as to attract a swarm of newcomers 
who will unduly dilute the market. Historically, it has always been 
easier to attract new capital to an industry than it has been to get rid 
of it. 

In the non-regulated industries, the market itself does the job. 
However, where the law of diminishing costs (or increasing returns) is 
present, such as in the utility and railroad industries, market restraints 
have not operated very well. The inevitable tendency, which this law 
expresses, is for the giants to slug it out until there is only one survivor 
left in each market area, as witnessed by the utility development. 
Public policy has backed away from letting the natural play of economic 
forces go all out in the field of transportation, but has endeavored at the 
same time to maintain a high degree of competition, a situation which 
seems to generate a good deal of debate on the question of rates of return. 

I have no categorical answers to this question of return except to 
suggest that in the long run, and under competitive conditions, the 
market itself will determine profit levels and rewards. There are, how- 
ever, several interesting aspects to this rate of return business to which 
I would like to call attention. 


1. Substantial Segments of An Industry Usually Do Better Than the Industry 
Taken as a Whole 


Historically, the spokesmen for business seem prone to plead for 
higher rates of return than the market will grant on an industry-wide 
basis. Thus, spokesmen for the railroads have referred to a 6 percent 
return, yet only the big coal roads handling coal and relatively little 
else but coal have consistently maintained this return over the last 





2 Based on ton miles from Senate Document No. 63, 78th Congress, First 
Session, and Way Bill Statements. 
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several decades. The hard fact of the matter is that over the last 75 
years the industry-wide level of earnings, whether based on yields to 
the investors or return on rail net book cost, where available, has hovered 
around the 4 percent mark. Furthermore, throughout this period the 
rail plant which was brought on the market was seemingly about all the 
market could digest, except, of course, as to periodic shortages on some 
classes of equipment. 

Motor carriers have long contended for an operating ratio of 93 as 
necessary to their financial health but the fact remains that the industry 
grew from infancy in the thirties to maturity in the forties on an 
industry-wide earning ratio that averaged only about two-thirds this 
earning level. For 1950, however, I must admit the intercity group 
almost achieved its goal, the ratio being 93.1. Local carriers showed 
95.9. 

From 1917 to 1948 industry-wide profits in bituminous coal, accord- 
ing to Internal Revenue figures, hovered around one percent on the net 
worth. Although spokesmen for the coal industry have condemned this 
as utterly inadequate, the harsh fact remains that the market got its coal. 

Perhaps part of the answer rests in the fact that we are here talking 
about industry-wide figures, whereas there have usually been substantial 
segments of the industry the profit levels of which have been well above 
the average for all. 

Thus, while in 1950 the Class I roads as a whole earned 4.7 percent 
on the elements of property value, 5.5 percent on net worth and 9.9 
percent on capital stock, 41 of the 55 large steam roads and all 76 of the 
smaller Class I roads, or almost two-thirds (64 percent) of the Class I 
plant, averaged out with a 6 percent return on the property, 6.7 percent 
on net worth, and 12.7 percent on capital stock. 


2. Shirt Sleeves to Shirt Sleeves 


A second interesting feature is that members of an industry are in 
many ways like families on a social register that travel a cycle of ‘‘shirt- 
sleeves-to-shirt-sleeves.’’ Take some 50 major Class I steam roads—of 
the top ten in earning ratios in 1929 * only one was still among the top 
10 in 1950. All the remainder had plummeted downward, four ending 
up in the bottom ten in 1950. Of the top ten in 1950 there was only 
one that had not had to work itself up from a position far down the 
list in 1929. Reorganizations accounted for but a very limited part of 
the reshuffling that went on. Furthermore, the rates of return of the 
1950 newcomers were for the most part better than those of the cor- 
responding top ten in 1929. All this can be rather disquieting to one 
pe is trying to rationalize the ‘‘transportation problem’’ and rates 
ot return. 


3. Collapse of Passenger Profits 


The establishment of any preconceived rate of return is enormously 
complicated by the collapse since 1930 of a good part of the passenger 





3 Return on Net Worth 
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train service market. The present-day passenger deficits would almost 
lead one to believe that the railroad man sent out to woo the ‘‘Little 
Woman’’ had developed a case of true love and was trying to give her 
his all. I recall here the recent observation of a railroad director who 
felt that his people seemed more interested in building up public relations 
than in building earnings. He cited a local utility in his area which 
had recently received some rather harsh editorial comment but never. 
theless succeeded in putting some of its losing services on a paying basis. 

The extent to which carriers seem to be able to control this passenger 
problem seems to vary enormously, even among roads serving the same 
terminal area. Between 1940 and 1950, a number of large roads, some 
with a very large passenger business, significantly reduced the burden 
which their passengers deficits placed upon freight net railway operating 
income. On the other hand, such burdens rose 50 to 100 percent for a 
number of large roads, reaching that alarming state where 40 to 50 
percent of the freight service earnings were being absorbed by passenger 
losses, even after discounting the passenger deficit tax credits. 

A strange feature of the problem is the almost universal acceptance 
of a situation which represents a breakdown of the basic concept that 
one should not throw one’s money away. Time and again the carriers 
themselves have introduced exhibits showing large out-of-pocket passen- 
ger service costs, only to ask that they be made whole for but a part of 
them, a situation characterizing commutation operations. Even where 
the carriers set their sights much higher in other passenger service fields, 
I recall no recent case of rates going into effect constructed to yield 
6 percent. 

It is like sending a man into battle with handcuffs on, or as if 
Chrysler were asked to compete with General Motors in a common 
market, but at the same time being required to devote some 25 to 30 
percent * of its plant to non-profit public services. 


4. Over a Period of Time, the Market May Back Away from Rate Increases 


One cannot avoid the question as to whether or not the market can 
be made to produce given rates of return. Thus, the authorization 
for rail freight rate increases between 1948 and 1950 ran to some 11.2 
percent,® but the actual rate level as a whole rose but 7.5 percent, and 
the average revenues per ton mile rose but 6.2 percent. In short, the 
authorizations were apparently only about two-thirds effective in the 
period. 


5. Rate of Return on What? 


One vexing problem is that of establishing a meaningful rate base 
against which the rate of return can be computed. 

Actually there are several bases each of which serves to bring atten- 
tion to separate aspects of the problem. This includes present day 
reproduction or replacement costs, property costs scaled down to reflect 





4 User-percentages from Rail Exhibits, Ex Parte 177, Docket 9200. : 
5 Computed from rate indexes for 1948 and 1950, considering periods each index 
was in effect (Monthly Comment, Aug. 13, 1951). 
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permanent impairment in earning capacity from the collapse of markets, 
net worth, capital stock, total securities outstanding, and total securities 
in the hands of the public. 

Most of the above bases are used to show earnings or yields in major 
revenue proceedings. There still remains, however, the basis which 
js usually considered of major significance in showing rates of return. I 
refer to the cost of the property to the company, or money invested. 
This figure is no doubt the cornerstone of the overwhelming proportion of 
rate of return analyses that appear in public utility cases today. 

The Bureau of Valuation of the Commission has in the past released 
statements which have listed the so-called elements of value: cost of 
reproduction except land and rights, original cost except land and 
rights, present value of lands and rights, and working capital including 
material and supplies. 

The Bureau of Transport Economies and Statistics in turn has 
issued statements combining the last three items and deducting recorded 
depreciation and amortization, the product of the computation being 
referred to as ‘‘ Value of Property Used in Common Carrier Service.’’ 
Needless to say, shippers quickly turn to these figures as being the only 
ones available anywhere which had some semblance of authorization 
behind them even though the statement carried the usual qualification 
that it had not been considered or adopted by the Commission. The 
Commission has referred to these figures in its reports in computing 
rates of return. 

I am now informed that the earlier statements of the Bureau of 
Transport Economies and Statistics showing these semi-authoritative 
figures will not be reissued, although data on book depreciation and 
amortization will still be made available. This means, I gather, that 
each shipper desiring to show the rate of return on the property elements 
must hereafter assemble his own figures and take the responsibility for 
them. 

Turning to the carriers’ own book figures, the Commission in the 
past has severely criticised them as not being representative of the 
property devoted to serving the public (Five Percent Case 32 I. C. C. 
328 [1914], 35 I. C. C. 269 [1915]).* Of course, since uniform account- 
ing was adopted by the Commission back in 1907, the additions and 
betterments have been recorded on the books at cost. However, from 
available analysis I would estimate that 30 to 40 percent of the present 
rail book cost figures carry directly back to the prior periods. 

As to the merit of these figures, the Commission in its twenty- 
second annual report to Congress (1908), p. 85, said :— 


‘Tt is sufficient to refer to the well-known fact that no court. or 
commission, or accountant or financial writer would for a moment 
consider that the present balance-sheet statement purporting to 
give the ‘cost of the property’ suggests, even in a remote degree, a 
reliable measure either of money invested or of present value... ”’ 





6See also 24th (1910) Annual Report to Congress. Also 29 I. C. C. 509; 31 
rel 269; 177 I. C. C. 448. 


I. C. C. 361; 32 1. C. C. 328; 35 1. C. 
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The attitude of the Commission at that time is further revealed by 
its added statement in the same report that one and only one cure seemed 
possible for such a situation, and that was for the Government to make 
an authoritative valuation of railway property and to provide that 
the amounts so determined should be entered upon the carriers’ books 
as the accepted measure of the capital assets. (p. 85). 

As matters now stand there appears to be no authoritative figure 
upon which to compute a meaningful rate of return, and by this I mean 
a rate of return on a figure the contents of which are above suspicion, 
Even the Elements of Value figure of the Bureau of Transport Economies 
and Statistics departed in several important respects from the cost con. 
cept, the most important of which is the fact that many of today’s roads 
bought their properties from bankrupt predecessors at well below 100 
cents on the dollar, and it is the investment of the present firm and not 
its ancestors that one is interested in as the rate base. 


Conclusion 


In conclusion let me say that this little sketch on the subject. of the 
rate of return may have been but a bit of mental exercise on my part, 
as a lot of water has gone over the dam since Smythe vs. Ames. The 
concept of fair return on fair value has had to yield to the realities of 
the market place, Section 15A of the Act has been written in a form 
that is as applicable to the Ford Motor Company as to the [Illinois 
Central and, finally, the Supreme Court has put its blessing on it all in 
the Hope Natural Gas case. This, I believe, is as good a place as any to 
drop the subject. 
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Advocacy Before the United States 
Supreme Court * 


By Hon. Rosert H. Jackson 


The invitation to deliver this lecture is a signal honor, and the temp- 
tation is to respond with a discourse upon some tempestuous issue of 
world-wide reverberations. But it will encounter less competition and 
be more useful to the profession to choose a workaday subject on which 
I have some experience to support my opinions and you have personal 
experience to warrant criticising them. Let us consider together the 
problems which confront a lawyer when his case reaches its journey’s 
end in the Supreme Court of the United States. 

More than ten years ago, Mr. John W. Davis, in a wise and stimu- 
lating lecture on ‘‘The Argument of an Appeal,’’ shared with our pro- 
fession the lessons of his own rich experience. He suggested, however, 
that such a lecture should come from a judge—from one who is to be 
persuaded, rather than from an advocate. With characteristic felicity, 
he said: ‘‘Who would listen to a fisherman’s weary discourse on fly- 
casting . . . if the fish himself could be induced to give his views on 
the most effective method of approach?’’! I cannot add to the available 
learning on this subject.2 I can only offer some meditations by one of 
the fish. 

Let me confess that, when dangling bait before judges, I have not 
always practiced what I now preach. Many lessons that I pass on to 
you were learned the hard way in the years when I was intensively 
occupied with presentation of government litigations to the Court. And 
if I appear to overrate trifles, remember that a multitude of small per- 
fections help to set mastery of the art of advocacy apart from its coun- 
terfeit—mere forensic fluency. 


Is Oral Argument Decisive? 


Lawyers sometimes question the value of the relatively short oral 
argument permitted in the Nation’s highest Court. They ask whether 
it is not a vestigial formality with little effect on the result. In earlier 
times, with few cases on its docket, the Court could and did hear argu- 
ments that lasted for days, from such advocates as Webster, Pinkney, 
and Luther Martin. Over the years the time allotted for hearing has 





Editor’s Note: Reprinted +? special permission. 

.* Address by Hon. Robert H. Jackson, Associate Justice, Supreme Court of the 
United States, delivered upon the Morrison Lecture Foundation before the Cali- 
fornia State Bar, San Francisco, August 23, 1951. 

1 Davis, The Argument of an Appeal, 26 A. B. A. J. 895 (1940). | 

_.2In addition to the lecture in note 1, the students of the subject should see 
Birkett, The Art of Advocacy, 34 A. B. A. J. 4 (1948); Birkett, Law and Literature 
—The Equipment of the Lawyer, 36 A. B. A. J. 891 (1950). Wuener, EFFECTIVE 
APPELLATE. Apvocacy (1950) is a comprehensive and instructive text on appellate 
advocacy in 7 enrean but with especial reference to the United States Supreme Court. 
STERN AND SRESSMAN, SUPREME Court Practice (1950), devote a chapter to “Oral 
Argument,” in which perplexed counsel will find detailed guidance. 
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been shortened, but its importance has not diminished. The significance 
of the trend is that the shorter the time, the more precious is each minute, 
I think the Justices would answer unanimously that now, as tra. 
ditionally, they rely heavily on oral presentations. Most of them form at 
least a tentative conclusion from it in a large percentage of the cases, 
This is not to say that decisions are wholly at the peril of first impres. 
sions. Indeed, deliberation never ceases and there is no final commit. 
ment until decision actually is announced. It is a common experience 
that a Justice is assigned to write an opinion for the Court in aceord- 
ance with a view he expressed in conference, only to find from more 
intensive study that it was mistaken. In such circumstances, an in- 
adequate argument would have lost the case, except that the writing 
justice rescues it. Even then, his change of position may not always be 
persuasive with his colleagues and loss of a single vote may be decisive. 
The bar must make its preparations for oral argument on the principle 
that it always is of the highest, and often of controlling, importance. 


Who Should Present the Argument? 


If my experiences at the bar and on the bench unite in dictating one 
imperative, it is: Never divide between two or more counsel the argument 
on behalf of a single interest. Sometimes conflicting interests are joined 
on one side and division is compelled, but otherwise it should not be 
risked. 

When two lawyers undertake to share a single presentation, their 
two arguments at best will be somewhat overlapping, repetitious and in- 
complete and, at worst, contradictory, inconsistent and confusing. I 
recall one misadventure in division in which I was to open the case and 
expound the statute involved, while counsel for a government agency was 
to follow and explain the agency’s regulations. This seemed a natural 
place to sunder the argument. But the Court perversely refused to 
honor the division. So long as I was on my feet, the Justices were in- 
tensely interested in the regulations, which I had not expected to discuss. 
By the time my associate took over, they had developed a lively interest 
in the statute, which was not his part of the case. No counsel should 
be permitted to take the floor in any case who is not willing to master 
and able to present every aspect of it. If I had my way, the Court rules 
would permit only one counsel to argue for a single interest. But while 
my colleagues think such a rule would be too drastic, I think they all 
agree that an argument almost invariably is less helpful to us for being 
parceled out to several counsel. 

Selection of leading counsel often receives a consideration after the 
case arrives at the high Court that would have been more rewarding 
before the trial. But when the case is docketed in Supreme Court, the 
question is, shall counsel who conducted the case below conduct its final 
review? If not, who shall be brought in? 

Convincing presentations often are made by little-known lawyers 
who have lived with the case through all courts. However, some lawyers, 
effective in trial work, are not temperamentally adapted to less dramatic 
appellate work. And sometimes the trial lawyer cannot forego bickering 
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over petty issues which are no longer relevant to aspects of the case 
reviewable by the Supreme Court. When the trial attorney lacks dis- 
passionate judgment as to what is important on appeal, a fresh and de- 
tached mind is likely to be more effective. 

No lawyer, otherwise fairly equipped for his profession, need hesi- 
tate to argue his own case in Supreme Court merely because he has not 
appeared in that Court before. If he will conform his arguments to the 
nature of its review and his preparation to the habits of the Court, he 
has some advantages over a lawyer brought in at that late stage. Some- 
times even his handicap will work out to his advantage. Some years 
ago, a country lawyer arguing a tax case gleaned from baffling questions 
from the bench that his case was not going well. He closed by saying, 
“T hope you will agree with me, because if you don’t, I certainly am 
in wrong with my best client.’’ Such a plea is not enough to win a 
decision, but its realism would assure a most sympathetic hearing from 
any judge who can still remember what it is to face and explain to a 
defeated client. 

Many litigants, and not a few lawyers, think it is some advantage to 
have their case sponsored by a widely known legal reputation. If such 
counsel is selected because of his professional qualifications, I have 
nothing to say against that. Experience before the Supreme Court is 
valuable, as is experience in any art. One who is at ease in its presence, 
familiar with its practice, and aware of its more recent decisions and 
divisions, holds some advantage over the stranger to such matters. But 
it is a grave mistake to choose counsel for some supposed influence or 
the enchantment of political reputation, and, above all, avoid the lawyer 
who thinks he is so impressively eminent that he need give no time to 
preparation except while he is on a plane going to Washington. Believe 
me when I say that what impresses the Court is a lawyer’s argument, 
not his eminence. 

On your first appearance before the Court, do not waste your time, 
or ours, telling us so. We are likely to discover for ourselves that you 
are a novice but will think none the less of you for it. Every famous 
lawyer had his first day at our bar and perhaps a sad one. It is not 
ingratiating to tell us you think it is an overwhelming honor to appear, 
for we think of the case as the important thing before us, not the counsel. 
Some attorneys use time to thank us for granting the review, or for 
listening to their argument. Those are not intended as favors and it is 
good taste to accept them as routine performance of duty. Be respect- 
ful, of course, but also be self-respectful, and neither disparage yourself 
nor flatter the Justices. We think well enough of ourselves already. 

The time may come when you will be sought out to argue a case for 
other lawyers. In that event, you should consider whether it is not due 
yourself to insist on full responsibility for its presentation. Divided 
command is as disastrous to a litigation as to a military campaign. 
Either you will be in control of the litigation or someone else will be in 
control of your professional reputation. Some of the wisest leaders of 
the bar decline to participate in a case, even with most amiable and 
reputable associates, unless they are given undivided command. 
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The claim recently was given publicity that leading members of the 
bar refused professional employment in support of the Communist 
challenge to the constitutionality of the Smith Act. Every accused per- 
son has a constitutional right to counsel and there is a correlative duty 
on the bar to see that every accused, no matter how unpopular, is repre. 
sented competently. In addition to this sense of duty, many eminent 
lawyers would welcome the professional challenge involved in that case. 
Knowing this, I examined with care the allegations filed in Supreme 
Court that the Communists could not get counsel. They did not disclose 
that any so-called leader of the bar had been asked, or would be allowed, 
to assume full responsibility for argument of the case. The most that 
appeared was that they were asked to associate themselves with attorneys 
who were in control of it and whose conduct of it already had resulted 
in a sentence for contempt. No American lawyer is under a duty to be- 
come the tail to another lawyer’s kite, or to submit himself to control 
of counsel or clients whose tactics in the case he does not approve. No 
lawyer becomes too eminent to consult and cooperate with other members 
of our brotherhood, but those who, by a lifetime of hard work and fair 
dealing, earn enviable reputations at the bar rightly reject any employ- 
ment that will impair that independence of judgment and freedom of 
action which becomes an officer of the Court. He is not obliged to become 
anyone’s mere hired hand. 


What Questions Will You Present? 


One of the first tests of a discriminating advocate is to select the 
question, or questions, that he will present orally. Legal contentions, 
like the currency, depreciate through over-issue. The mind of an ap- 
pellate judge is habitually receptive to the suggestion that a lower court 
committed an error. But receptiveness declines as the number of as- 
signed errors increases. Multiplicity hints at lack of confidence in any 
one. Of course, I have not forgotten the reluctance with which a lawyer 
abandons even the weakest point lest it prove alluring to the same kind 
of judge. But experience on the bench convinces me that multiplying 
assignments of error will dilute and weaken a good case and will not 
save a bad one. 

If you are called in after assignments of error have been filed, or feel 
impelled to raise many in your brief, at least forego oral argument of all 
but one or two. The impact of oral presentation will be strengthened if 
it is concentrated on a few points that can be simply and convincingly 
stated and easily grasped and retained. 

The successful advocate will recognize that there is some weakness 
in his case and will squarely and candidly meet it. If he lost in the court 
below and needs appellate relief, that fact alone strongly suggests some 
defect in his position. If he is responding to a writ of certiorari, he 
should realize that several Justices have been tentatively impressed that 
the judgment below is dubious or in conflict with that of other courts, 
otherwise certiorari would not have been granted. The petitioner should 
never dodge or delay but give priority in answering the reasons why 
he lost below. The respondent should ask himself what doubts probably 
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brought the case up and answer them. They will then be covering the 
questions that the Justices are waiting to hear answered. To delay meet- 
ing these issues is improvident ; to attempt evasion of them is fatal. 


In What Order Should the Argument Be Arranged? 


The order and progression of an argument are important to its ready 
comprehension, but in the Supreme Court these are not wholly within 
the lawyer’s control. It is difficult to please nine different minds, and it 
is a common experience that questions upset the plan of argument before 
the lawyer has fairly started. I used to say that, as Solicitor General, 
] made three arguments of every case. First came the one that I 
planned—as I thought, logical, coherent, complete. Second was the one 
actually presented—interrupted, incoherent, disjointed, disappointing. 
The third was the utterly devastating argument that I thought of after 
going to bed that night. 

I ean offer no formula that will guarantee unbroken argument, for 
the Supreme Court is much given to interrogation. Perhaps the opening 
argument will have the best chance for an uninterrupted interlude if 
counsel will begin with a concise history of the case, state the holding 
of the court below and wherein it is challenged. He should follow with 
a careful statement of important facts, and conclude with discussion of 
the law. Argument for a respondent is more variable. Sometimes it may 
be necessary to restate the case and establish justification for the de- 
cision below. At other times it may be more effective to strike a few 
selected weak spots in appellant’s attack upon the judgment. 

For whichever side he appears, the choice of his materials and ar- 
rangement of its sequence will test the skill of the most experienced 
craftsman. The purpose of a hearing is that the Court may learn what 
it does not know, and it knows least about the facts. It may sound 
paradoxical, but most contentions of law are won or lost on the facts. 
The facts often incline a judge to one side or the other. A large part 
of the time of conference is given to discussion of facts, to determine 
wider what rule of law they fall. Dissents are not usually rooted in dis- 
agreement as to a rule of law but as to whether the facts warrant its 
application. Sometimes facts are best unfolded chronologically, and at 
other times it will be more effective to assemble them about particular 
topics. The presentation is sometimes aided by maps and charts, which 
couse] is at liberty to use. Courage to drop irrelevant or unimportant 
details and to avoid becoming entangled in interesting or hotly contested 
questions which do not go to the result is an aid to clarity. 

Counsel must remember that the function of the Supreme Court is 
to decide only questions of law. If the appellant, or petitioner, attempts, 
or so puts his facts that he appears to be attempting, to reargue a verdict 
or findings of fact, he will meet with an embarrassing judicial impatience. 
Both sides should strive so to present the questions of law that it will 
be clear they are not depending upon a reweighing of conflicting evidence. 
_ Oral argument may be simplified by integration with the brief. Some 
issues are technical and must be resolved by study of exact language in 
statutes, patent claims, or the like. Such precision is more readily com- 
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municated if the eye of the judge is called to aid of his ear. Some counsel 
meet this problem by making a brief general statement of their ultimate 
contention and requesting the Court to consult the brief for the close 
analysis in its support. Others fully expound their contention orally, 
reading the decisive language, requesting the Justices to follow it for 
themselves, and pointing out the page in the record or briefs where it 
is to be found. 

In discussing questions of law, the advocate must sometimes hazard 
a guess as to how much of the law applicable to his case the judges al- 
ready know. He is too polite—and discreet—to enter upon a long legal 
exposition that will insinuate a lack of judicial acquaintance with elemen- 
tary propositions. On the other hand, it is his duty not to risk omission 
of the many matters that judges are presumed to know but often do not. 

It does not seem to me safe ever to assume that a judge is able to 
recall exact words of a statute or a document, even if he is known to be 
familiar with its general terms. Statutory language is artificial, elusive 
and difficult to carry in mind. Dates, relationships of persons named, 
and other details escape memory. 

But I should make the contrary assumption about the Court’s own 
precedents, particularly its recent precedents. I can think of no more 
dismal and fruitless use of time than to recite case after case, with ex- 
planations why each is, or is not, applicable. If the authority for your 
contention is a decision, of course you must make clear its meaning and 
application. But if the one or two best precedents will not convince, a 
score of weaker ones will only reveal the weakness of your argument. 
I always look with suspicion upon a proposition with a page full of 
citations in its support. And if the first decision cited does not support 
it, I conclude the lawyer has a blunderbuss mind and rely on him no 
further. 

It would surprise you to know how frequently counsel undertake to 
expound a recent decision to the very men who made it. If the exposition 
is accurate, it adds nothing to the Court’s knowledge and if it is not, 
it diseredits counsel’s perception or fairness. My advice is to presume 
judicial familiarity with recent decisions, accept them at full face value 
and read nothing more into them, and thereby avoid entanglement in 
any disagreements that may have occurred within the Court when they 
were written. 

Now and then a lawyer invokes or quotes a dissent in aid of his cause. 
By identifying his contention with a recent dissent, he may close some 
minds to the rest of his argument. Of course, majority decisions are 
sometimes overruled and dissents become the law, but usually after 
considerable time has elapsed. If the overruling of a decision is all that 
will save you, go about asking it directly and candidly. But if your case 
can be supported by Court decisions, it will not be wise to confound it 
with even a good quotation from a dissent. Sometimes counsel is con- 
fronted with the dilemma of inconsistent lines of authority where the 
Court has recently overruled its own not-very-old decision. In such 
cases,.the sitting Justices are apt to be sharply divided as to which rule 
will apply to slightly varied facts. I have no advice to offer in this situa- 
tion—you will just have to get out of that dilemma by your own wit. 
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Whether one will invoke extrajudicial writings or speeches of a sit- 
ting judge is a matter of taste—usually, I may say, of bad taste. I do not 
recall any instance in which it helped. A collegiate court entertains as 
many different views as it has colleagues. Individual expressions, such, 
for instance, as this lecture, may or may not accord with the views of 
other Justices, and reliance upon controversial writings of one Justice 
mav alienate others. But if an individual judge is to be quoted, by all 
means let it be in matter-of-fact fashion and without tossing compli- 
ments to the writer, for nothing depreciates one’s position more certainly 
and quickly than to fawn upon one of the judges whom he appears to 
think he can capture by flattery, and nothing is less welcome to the judge. 

Regard for his professional standing will deter the lawyer from in- 
tentional misleading, but it is twice prudent not to quote out of context 
or ascribe a strained meaning to writings of a sitting judge. I have been, 
and have seen other Justices, indignant at the distortion of some writing. 
It is hard to retrieve the confidence forfeited by seeking such an ad- 
vantage. 

The rules permit opening counsel, after making a fair opening, to 
reserve time for rebuttal. I would not say that rebuttal is never to be 
indulged. At times it supplies important and definite corrections. But 
the most experienced advocates make least use of the privilege. Many 
inexperienced ones get into trouble by attempting to renew the principal 
argument. One who returns to his feet exposes himself to an accumula- 
tion of questions. Cases have been lost that, before counsel undertook 
along rebuttal, appeared to be won. 


What Aids To Delivery of the Argument are Appropriate? 


The manner of delivery must express the talents and habits of the 
advocate. No one method is indispensable to success, and practice varies 
widely. Few lawyers are gifted with memory and composure to argue 
a case without papers of any kind before them. It is not necessary to 
try. The memorized oration, or anything stilted and inflexible, is not 
appropriate. Equally objectionable is the opposite extreme—an un- 
organized, rambling discourse, relying on the inspiration of the moment. 
If one’s oral argument is simply reading his printed brief aloud, he could 
as well stay at home. Almost as unsatisfying is any argument that has 
been written out and is read off to us, page after page. We like to meet 
the eye of the advocate, and sometimes when one starts reading his argu- 
ment from a manuscript he will be interrupted, to wean him from his 
essay ; but it does not often succeed. If you have confidence to address 
the Court only by reading to it, you really should not argue there. 

The first step in preparation for all exigencies of argument is to be- 
come filled with your case—to know every detail of the evidence and 
findings, to weigh fairly every contention of your adversary, and to re- 
view not only the rule of law applicable to the specific issue but the 
body of law in its general field. You never know when some collateral 
or tangential issue will suddenly come up. 

My practice was to prepare notes, consisting of headings and catch- 
words rather than of details, to guide the order of argument and prevent 
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important items from being overlooked. Such notes help to get back 
on the track if one is thrown off by interruptions. They will tend to 
limit rambling and irrelevance, give you some measure of confidence, 
and at the same time let you frequently meet your judges eye to eye. 

Do not think it beneath you to rehearse for an argument. Not even 
Caruso, at the height of his artistic career, felt above rehearsing for a 
hundredth performance, although he and the whole cast were guided 
and confined by a libretto and a score. Of course, I do not suggest that 
you should declaim and gesture before a mirror. But, if you have an 
associate, try out different approaches and thresh out every point with 
him. Answer the questions that occur to another mind. See what se. 
quence of facts is most effective. Accustom yourself to your materials 
in different arrangements. Argue the case to yourself, your client, your 
secretary, your friend, and your wife if she is patient. Use every avail- 
able anvil on which to hammer out your argument. 

If one is not familiar with the Court and its ways, it may be helpful 
to arrive a day or two early to observe its procedure, to see how the 
Court deals with counsel and how counsel gets on with the Court. 

When the day arrives, shut out. every influence that might distract 
your mind. An interview with an emotional client in difficulty may be 
upsetting. Friends who bear bad news may unintentionally disturb your 
poise. Hear nothing but your case, see nothing but your case, talk 
nothing but your case. If making an argument is not a great day in your 
life, don’t make it; and if it is, give it everything in you. 

By all means leave at home the associate who feels constantly im- 
pelled to tug at your coattails, to push briefs in front of you, or to pass up 
unasked-for suggestions while you are speaking. These well-meant but 
ill-conceived offerings distract the attention of the Court, but they are 
even more embarrassing and confusing to counsel. The offender is an 
unmitigated pest, and even if he is the attorney who employed you, 
suppress him. 

I doubt whether it is wise to have clients or parties in interest attend 
the argument if it can be avoided. Clients unfortunately desire, and 
their presence is apt to encourage, qualities in an argument that are 
least admired by judges. When I hear counsel launch into personal 
attacks on the opposition or praise of a client, I instinctively look about 
to see if I can identify the client in the room—and often succeed. Some 
counsel have become conspicious for the gallery that listens to their 
argument and, when it is finished, ostentatiously departs. The case that 
is argued to please a client, impress a following in the audience, or at- 
tract notice from the press, will not often make a favorable impression 
on the bench. An argument is not a spectacle. 

You should be warned that, in acoustical properties, the Supreme 
Court chamber is wretched. If your voice is low, it burdens the hearing, 
and parts of what you say may be missed. On the other hand, no judge 
likes to be shouted at as if he were an ox. I know of nothing you can do 
except to bear the difficulty in mind, watch the bench, and adapt your 
delivery to avoid causing apparent strain. 
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The time allotted to you will be one hour ordinarily, and half of that 
if the case is on summary docket. Time is sometimes, though rarely, 
extended in advance if the case appears to require it, but seldom do we 
find extended time of much help to the Court. In any event, do not 
waste time complaining that you do not have enough time. That is a 
confession of your own inadequacy to handle the case as the Courts’ 
experience indicates it should be. Keep account of your own time or, 
if you cannot, have an assistant do so. Some lawyers ask, and some 
even ask several times, how much time they have left and wait for it 
to be ealeulated. Why will a lawyer interrupt his efforts to hold the at- 
tention of a Court to his argument in order to divert its mind to the 
clock? Successful advocacy will keep the Justices’ minds on the case, 
and off the clock. 

This, above all, remember: Time has been bestowed upon you, not 
imposed upon you. It will show confidence in yourself and in your case, 
and good management of your argument, if you finish before the signal 
stops you. On the other hand, if the warning that your time has expired 
eatches you in the middle of an argument, the chances are that you have 
not made good economy of your time. 


To Be, or Not To Be, Questioned From the Bench? 


The Supreme Court, more than most tribunals, is given to question- 
ing counsel. Since all of the Justices gave the case preliminary con- 
sideration when certiorari was granted or jurisdiction was noted, 
tentative opinions or inquiries are apt to linger in their minds. 

Questions usually seek to elicit information or to aid in advancing 
or clarifying the argument. A question argumentative in form should 
not be attributed to hostility, for oftentimes it is put, not to overbear 
counsel, but to help him sharpen his position. Now and then, of course, 
counsel may be caught in a cross-fire of questions between differing 
Justices, each endeavoring to bring out some point favorable to his own 
view of the law. That tests the agility and diplomacy of counsel. 

Some lawyers feel an ill-concealed resentment at questions from the 
bench. It is not hard to see that if they had the wit they would have the 
will to respond as did a British barrister in an incident related to me by 
Arthur Goodhart, K.E.B., K.C.: The Judge said: ‘‘I have been listening 
to you now for four hours and I am bound to say I am none the wiser.’’ 
The barrister replied : ‘‘Oh, I know that, my Lord, but I had hoped you 
would be better informed.’’ 

A Justice may abruptly indicate conclusions which tempt a lawyer to 
reply as one did long ago in a local court in the county where I practiced. 
He had barely stated his contention when the judge said: ‘‘There is 
nothing to your proposition—just nothing to it.’’ The lawyer drew 
himself up and said: ‘‘Your Honor, I have worked on this case for six 
weeks and you have not heard of it twenty minutes. Now, Judge, you 
are a lot smarter man than I am, but there is not that much difference 
between us.’’ 

But I always feel that there should be some comfort derived from 
any question from the bench. It is clear proof that the inquiring Justice 
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is not asleep. If the question is relevant, it denotes he is grappling 
with your contention, even though he has not grasped it. It gives you 
opportunity to inflate his ego by letting him think he has discovered 
an idea for himself. 

When I was at the bar, it seemed to me that I could make no better 
use of my time than to answer any doubt which a judge would do me 
the favor to disclose. Experience in the Court teaches that a lawyer’s 
best points are sometimes made by answers to pertinent and penetrating 
questions. A lively dialogue may be a swifter and surer vehicle to truth 
than a dismal monologue. The wise advocate will eagerly embrace the 
opportunity to put at rest any misconception or doubt which, if the 
judge waited to raise it in the conference room, counsel would have no 
chance and perhaps no one present would have the information to answer. 

Some lawyers complain that questioning is overdone ; and sometimes 
colloquy between Court and counsel is undoubtedly carried too far. If 
cases were uniformly well presented, perhaps the best results would be 
obtained if few questions were asked. Generally, an argument that from 
its very outset shows that it will be well-organized and thorough tends 
to ward off questions. At all events, nothing tests the skill of an advocate 
or endangers his position more than his answer to questions, and in 
nothing is experience, poise, and a disciplined mind a greater asset. 

I advise you never to postpone answer to a question, for that always 
gives an impression of evasion. It is better immediately to answer the 
question, even though you do so in short form and suggest that you 
expect to amplify and support your answer later. 

Counsel should be prepared to deal with any relevant question, but, 
if he is not, he ventures less by a frank admission that he does not know 
the answer than by a guess. Counsel need not fear that he will be preju- 
diced by declining to be drawn into a discussion of some proposition 
that is irrelevant to his case. To refuse might seem like a rebuff to the 
inquirer, but it may delight eight colleagues. 


How Should Counsel Be Attired? 


It may seem a trivial matter, but I am told that one of the questions 
most frequently addressed to the Clerk’s Office concerns the apparel 
in which counsel must, or should, appear. Formal dress is traditional 
and I understand once was required. 

Some amusing stories of those days linger among Court attaches. It 
is said that Chief Justice Taft once refused admission to the bar to a 
candidate who appeared without necktie or waistcoat, with the suggestion 
that he renew his application when properly attired. The Marshal’s 
Office kept in active service, and still keeps in moth balls, one or two 
cutaway coats to lend to counsel in need. Apparently he was expected 
to be equipped with his own trousers. 

Those days have passed away, but the tradition remains that appear- 
ance before the Court is no ordinary occasion. Government lawyers and 
many others, particularly older ones, adhere to the custom of formal 
morning dress. The Clerk’s Office advises that either this or a dark 
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business suit is appropriate. But the informality which permeates all 
official life has penetrated the Court. It lays down no rule for its bar. 

No toleration, however, can repeal the teaching of Polonius that ‘‘The 
apparel oft proclaims the man.’’ You will not be stopped from arguing if 
you wear a race-track suit or sport a rainbow necktie. You will just 
ereate a first impression that you have strayed in at the wrong bar. 
For raiment of counsel, like the robe of the judge, is taken as somewhat 
symbolic of his function. In Europe the advocate, as well as the judge, 
is expected to robe for his appearance in court. The lawyer of good taste 
will not worry about his dress, because instinctively it will be that 
whieh is suitable to his station in life—a member of a dignified and re- 
sponsible profession—and for an important and somewhat formal oc- 
easion. 


What Remedies Has the Disappointed Lawyer? 


In most courts the folklore of the profession gives the aggrieved law- 
yer a choice of remedies: One is to appeal, the other is to go down to the 
tavern and cuss out the court. He may, and usually does, pursue both 
simultaneously. But the tavern cussing of the Supreme Court has to 
be stronger than usual, to compensate for the lack of any appeal. In 
Washington it will be easy for a disappointed lawyer to find sympathetic 
companions. We are never surprised nor angered when disappointed 
counsel avails himself of the one relief left to him. Sometimes one or 
more dissenting Justices would like to join them. 

I think it was Mr. Justice Brandeis who said that a judge often must 
decide a case as if he were 100% convinced one way or the other, al- 
though usually he is not more than 55% convineed. Many decisions 
prevail by a narrow margin of Justices, and the decisive Justices admit 
a large margin of doubt. More than a few Court opinions represent a 
compromise of reasoning, if not of result. While I recognize the annoy- 
ance to the bar of dissenting and concurring opinions, I think they are 
the lesser of evils. A Court opinion which puts out a misleading im- 
pression of unanimity by avoiding, or confusing, an underlying difference 
is a false beacon to the profession. Far better that the division be forth- 
rightly exposed so that the profession will know on what narrow grounds 
the case rests and can form some estimate of how changed facts may 
affect the alignment in a subsequent case. 

If you are inclined to think the Court has given too little time to 
your case, or too superficial consideration to your contention, it may 
be some comfort to know that in most cases I, for one, would agree 
with you. Few decisions are handed down that I do not wish it were 
possible for me to give more time and study. From the viewpoint of the 
bench, yours is but one of a dozen cases to be argued in the same week; 
it is but one of over two hundred cases to be decided on the merits 
during the term and is but one of a thousand or twelve hundred cases 
in which we have to pass on petitions for relief during the year. The 
printed pages filed in these cases are several times those which any judge, 


if a could give twenty-four hours a day to the task, would be able to 
read. 
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Some of the most thoroughly prepared men, by learning and practice, 
that have come upon the Supreme Court bench have found it necessary 
to ‘‘scorn delights and live laborious days’’ to satisfy their own sense 
of duty. Justices Brandeis and Cardozo were almost as retired as her- 
mits and Chief Justice Hughes withdrew from all social engagement, ex. 
cept one night a week which he allowed Mrs. Hughes to bestow on their 
friends. Judges practicing self-denial under such pressure may well be 
impatient of surplusage, irrelevance, and professional incompetence. 


Is Advocacy A Lost Art? 


Certainly not. So long as controversies between men have to be 
settled by judges, proficiency in the art of forensic persuasion will assure 
one of first rank in our high calling. In the judicial process, as practiced 
among English-speaking peoples, the judge and the advocate complement 
each other, for, as Thoreau said, ‘‘It takes two to speak the truth—one 
to speak and another to hear.”’ 

But if not a lost art, advocacy is an exacting one. When he rises to 
speak at the bar, the advocate stands intellectually naked and alone. 
Habits of thought and speech cannot be borrowed like garments for 
the event. What an advocate gives to a case is himself; he can bring 
to the bar only what is within him. A part written for him will never 
be convincing. 

If you aspire to such a task, and I address particularly the younger 
men at the bar and in the schools, do not let your preparation wait 
upon a retainer. There is not time to become an advocate after the 
important case comes to you. Webster, when asked as to the time he 
spent in preparing one of his memorable arguments, is said to have 
replied that his whole life was given to its preparation. So it is with 
every notable forensic effort. 

The most persuasive quality in the advocate is professional sincerity. 
By that I do not mean that he believes in his case as the Mohammedan 
does in his Koran. But he must believe that under our adversary system 
both sides of every controversy should be worthily presented with vigor 
—even with partisan zeal—so that all material for judgment will be 
before the Court and its judgment will suffer no distortion. He must 
believe with all the intensity of his being in law as the framework of 
society, in the independent judical function as the means for applying 
the law, and in the nobility of his profession as an aid in the judicial 
process. He will feel equal disdain for a judge partisan in his favor and 
one partisan in his opposition. The opportunist, the lawyer for revenue 
only, the cynic, will never reach the higher goal. 

The effective advocate will not let mastery of a specialty forclose 
that eatholicity of interest essential to the rounded life and the bal- 
anced judgment. He will draw inspiration not alone from the litera- 
ture of the law, but from the classics, history, the essay, the drama, 
and poetry as well. It is one of the delights and intellectual rewards 
of the legal profession that it lays under tribute every science and every 
art. The advocate will read and reread the majestic efforts of leaders 
of his profession on important occasions, and linger over their manner 
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of handling challenging subjects. He will stock the arsenal of his mind 
with tested dialectical weapons. He will master the short Saxon word 
that pierces the mind like a spear and the simple figure that lights the 
understanding. He will never drive the judge to his dictionary. He will 
rejoice in the strength of the mother tongue as found in the King James 
version of the Bible, and in the power of the terse and flashing phrase 
of a Kipling or a Churchill. And the advocate will have courage, cour- 
age to assert his conviction that the world is round, though all about 
him men of authority say it is flat. Most memorable professional 
achievements were in the face of opposition, abuse, even ridicule. 

The advocate may be summoned often to other forums, but he will 
appear in the Supreme Court of the United States only when that tri- 
bunal has been satisfied that decision of his cause is important to the 
body of federal law. Emphasis on the public interest in a just and 
uniform legal system has submerged emphasis on special equities and 
individual interests which properly prevail in trial and intermediate 
courts. 

Adequately and helpfully to present a case—as it is about to be trans- 
formed into a precedent to guide future courts, to settle the fate of 
unknown litigants, perhaps to become required reading for a rising 
generation of lawyers—will challenge and inspire the true advocate. 
Decisional law is a distinctive feature of our common-law system, a 
system which can exist only where men are free, lawyers are courageous 
and judges are independent. To participate as advocate in supplying 
the basis for decisional law-making calls for vision of a prophet, as 
well as a profound appreciation of the continuity between the law of 
today and that of the past. He will be sharing the task of reworking 
decisional law by which every generation seeks to preserve its essential 
character and at the same time to adapt it to contemporary needs. At 
such a moment the lawyer’s case ceases to be an episode in the affairs 
of a client and becomes a stone in the edifice of the law. 

As I view the procession of lawyers who pass before the Supreme 
Court, I often am reminded of an old parable. Once upon a time three 
stone masons were asked, one after the other, what they were doing. 
The first, without looking up, answered, ‘‘Earning my living.’’ The 
second replied, ‘‘I am shaping this stone to pattern.’’ The third lifted 
his eyes and said, ‘‘I am building a Cathedral.’’ So it is with the men 
of the law at labor before the Court. The attitude and preparation of 
some show that they have no conception of their effort higher than to 
make a living. Others are dutiful but uninspired in trying to shape 
their little cases to a winning pattern. But it lifts up the heart of a judge 
— stands at the bar who knows that he is building a 

athedral. 
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What Is A “Clean” Bill of Lading?—A Problem 
In Financing International Trade 


By Danie. C. DRAPER * 
Rathbone, Perry, Kelley & Drye, New York City 


United States exporters are frequently unwilling to ship to foreign 
importers against payment on delivery in the foreign country, and re. 
quire that the foreigner pay when the goods are delivered for shipment 
to the carrier in the United States.’ In order to do this, the importer 
usually makes a contract with his foreign bank by which that bank agrees 
to induce its United States correspondent to issue its own letter of credit 
or confirm the foreign bank’s letter of credit in favor of the United States 
exporter. By this letter of credit, the United States bank obliges itself 
to pay the United States exporter the amount due for the goods if he 
presents to the bank documents, such as commercial and consular in- 
voices, a marine insurance policy, and a ‘‘clean’’ bill of lading evidencing 
delivery to the carrier for shipment.? Such a credit is known as a 
documentary letter of credit and is distinguished from a clean letter 
of credit where the issuing bank agrees to pay unconditionally and thus 
where no documents are required. The documentary letter of credit 
device allows the United States exporter to collect his money when the 
documents are presented at a time on or before shipment is made, and 
thus the exporter gets the use of the money during the pendency of any 
dispute and avoids both the risk of fluctuating exchange and the diff- 
culty of establishing the credit standing of a foreign importer. In fact 
the goods shipped, however, may be defective, but even where defects 
are not visible, the foreign buyer must rely on the carrier noting the 
defect on the printed form of the bill. The sole duty of the bank issuing 
the letter is to see that, on paying, it receives proper documents. In the 
letter of credit situation, the crucial question, therefore, upon which the 
respective rights and liabilities of the exporter, importer and banks turn 
is the status of the documents, and the requirement of a ‘‘clean’’ bill of 
lading presents perhaps the chief problem in determining that status. 

Since the letter of credit-bill of lading device is of relatively recent 
development,® and for other reasons to be discussed, the courts have had 





Editor’s Note: Reprinted by special permission. Cornell Law Quarterly, Vol. 
37, No. 1, Fall, 1951, pp. 55-68. 

The writer wishes to acknowledge his indebtedness to his colleagues, Messrs. 
Albert J. Walker and Richard S. Packard, whose assistance made this study possible. 

1 The reverse transaction of an exporter in a foreign country and a U S. 
importer also takes place, but usually in that case the foreign bank that makes 
ie 8 passes on the “cleanliness” of the bill of lading and thus in such a case 
itigation would not arise in the United States. This might not be the case where 
credits were issued here and confirmed abroad. 

2 City Bank of New York, 69 F. 2d 312 (9th Cir. 1934). 

3 FINKELSTEIN, LecaL Aspects OF COMMERCIAL Letters OF Crepit 4-7 (1930). The 
Federal Reserve Act of 1914 explicitly authorized National Banks to accept time 
drafts or to issue letters of credit. e WHITTAKER, ForeicN ExcHance 134, n. | 
(1922); York, INTERNATIONAL EXCHANGE 298 et seq. (1923); Warp, AMERICAN COM- 
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little occasion to treat the problem. The question of what notations 
superimposed * on a bill of lading will render it ‘‘foul’’ has, curiously 
enough, in view of the importance of the problem to the daily transaction 
of large scale commercial banking, excited only passing and inconclusive 
comment on the part of text writers. Ward and Harfield’s well-known 
work 5 raises the problem without reaching any solution. In his work on 
Sales® Professor Williston confined himself to citing an earlier edition 
of Ward and the following general statement : 


A bill of lading is called ‘‘foul’’ if there is any notation thereon 
indicating that the goods are in bad condition. A buyer who is 
bound to pay cash against bills of lading is clearly entitled to a 
clean bill of lading; that is, one which does not indicate any defect 
in the goods. A question might be raised whether the defect indi- 
eated in a foul bill of lading might not be so slight as not to amount 
to such a breach of contract as would justify the buyer in refusing 
the goods. As to this matter, banks were unwilling to take any risks 
and insisted on regarding notations of the carrier with reference to 
the condition of merchandise or its container as an irregularity 
justifying the rejection of the merchandise. 


Williston does not discuss precisely what notations should be taken 
as indicating that the goods are in ‘‘bad condition.’’ In the last part of 
the quotation, he seems to indicate that, at one time at least, any ‘‘nota- 
tions of the carrier with reference to the condition of the merchandise 
or its container’’ justified the bank in rejecting a bill of lading. Appar- 
ently Williston derived this view from a consideration’ of the practice 
of rejecting bills of lading containing any notation which the litigation 
resulting from the 1920 commodity price debacle temporarily forced upon 
the banking community. The pressure of rapidly falling prices encour- 
aged buyers to seize upon any pretext that might suggest that the goods 
were in unsatisfactory condition and thus permit an escape from a 
promise to purchase at prices higher than those then prevailing. Under 
these circumstances some banks tended, as Williston states, to reject bills 
containing any notation.® 





MERCIAL CreDITs, c. 1 (1922). Letters of credit were in use, however, during the 
oo century. See Warp AND HarFIELD, BANK CREDITS AND ACCEPTANCES 68-70 


4By “superimposed” something more is meant than the — in of blanks on 
the printed form of the bill. See The Idefjord, 114 F. 2d 262 (2d Cir. 1940), 
cert. denied sub nom Norske ego v. Blumenthal Import Co., 311 U. S. 707 
(1940). (These words printed in small capitals appeared on the bill of lading: 
Subject to all terms appearing in the bills of lading at present in use by Messrs. 
——_———.” The blank was filled in: “The oncarrying line of steamers.” The 
Court properly considered this a “clean” bill of lading.) 

5 Ward AND HarFIELD, op. cit. supra note 3. 

® WitListon, SaLes § 405c (rev. ed. 1948). 

TSee Warp, op. cit. supra note 3. 

8 Perhaps because of the general uncertainty of the law, however, United States 
exporters apparently chose to proceed against the importer directly upon the 
underlying contract rather than proceed against the bank issuing the letter of credit 
and litigate precisely what was a “clean” bill of lading. At least relatively few of 
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Recurrent dicta originating in the earlier cases and authorities 
tended to support the banks’ view. In The Isla de Panay, a case where 
the defect in the goods was not noted on the bill, the court stated: 


The bills of lading which were issued in these cases were what 
are known as ‘‘clean’’ bills. A clean bill of lading is one which 
contains nothing in the margin qualifying the words in the bill of 
lading itself.® 


More recently in Roberts v. Calmar 8S. 8. Corporation, the court reiterated 
the formula but indicated that it only applied ‘‘broadly speaking’’: 


However, broadly speaking, it may be said that a ‘‘clean’’ bill 
of lading is one which contains nothing in the margin qualifying 
the words of the bill of lading itself.'° 


This study will look into the extent that the proposition that ‘‘any 
notation’’ superimposed on a bill of lading renders it ‘‘foul’’ is valid, 
Neither Williston nor the other authorities, for example, discuss how 
banks are to treat the disclaimers of liability that carriers frequently 
stamp on bills. Such disclaimers do not establish that the goods are in 
bad condition. They only state that the carrier is not responsible for 
the condition whatever it may be. Williston, moreover, in the quotation 
already discussed, raises another problem and states, ‘‘ A question might 
be raised whether the defect indicated in a foul bill of lading might not 
be so slight as not to amount to such a breach of the contract as would 
justify the buyer in refusing the goods.’’ The problem of carrier’s dis- 
claimers will be discussed first, then the problem of what notations 
stamped on a bill are sufficiently substantial to justify rejecting it, and 
finally certain provisions of the usual letter and application for a letter. 

The term ‘‘clean bill of lading’’ was in current commercial usage long 
before its application in the documentary letter of credit situation and 
earlier cases (which did not arise in this context) throw light on the 
term’s meaning, and particularly the effect of carrier’s disclaimer nota- 
tions. Restitution Steamship v. Sir John Pirie & Company ™ involved a 
charterers’ agreement to pay advance freight eight days after the signing 
of a ‘‘clean’’ bill of lading. Because of the failure of the vessel to load on 
schedule, demurrage accrued, and the question was whether a bill which 
carried with it such liability was ‘‘clean.’’ The court found that it was 
‘*clean’’ and stated : 


Now I had some little difficulty in finding out what is meant by 
a clean bill of lading. There does not seem to be any case which has 
ever pressed much on the subject, but there is a very clear statement 





the reported cases show litigation on the letter of credit contract. Both the tendency 
of banks and their customers in normal times to avoid litigation and thus preserve 
good will, and recently the existence of promulgated Uniform Customs (to be dis 
cussed infra p. 67) have further tended to reduce the volume of litigation. The 
sketchiness of the text writers thus arises from the lack of case law. 

9292 Fed. 723, 730 (2d Cir. 1923), aff'd, 267 U. S. 260 (1925). 

10 59 F, ud 203, 209 (E. D. Pa. 1945). 

1161 L. T. R. 330 (Q. B. 1889). 
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as to the meaning of the phrase ‘‘clean bill of lading’’ to be found in 
Pollock and Druce’s Law of Merchant Shipping, and there it is 
said that a clean bill of lading is a bill of lading which contains 
nothing in the margin qualifying the words in the bill of lading 
itself, ‘‘shipped in good order and well-conditioned; goods of a 
certain character, or a certain weight or quality or what not.’’ But 
where, for instance, you insert in the margin of the bill of lading 
the weight or quantity or quality unknown, that is not a clean 
bill of lading, because that contains a qualification. Where, on the 
other hand, there is no such qualification inserted in the margin, 
there the bill of lading is a clean one. Looked at according to that 
definition this bill of lading is a clean one.” 


This dictum thus reiterates the usual formula that a ‘‘clean’’ bill of 
lading must contain ‘‘nothing’’ qualifying the words ‘‘shipped in ap- 
parent good order and well-conditioned.’’ In particular, the court 
emphasizes that a carrier’s exemption of Hability, ‘‘weight, quantity or 
quality unknown’’ qualifies the words ‘‘shipped in apparent good 
order and condition.’’ 

A Scottish decision also discusses the effect of carriers’ disclaimers. 
Craig and Rose v. Delargy * involved a shipment of casks of oil from 
Bougie, Algeria to Leith, Scotland. All parties admitted the casks on 
loading were defective and that the original shipper, the assignor of the 
plaintiff, knew this. The captain of the loading ship also saw that they 
were defective, but instead of setting out the defect in detail, merely 
noted on the bill ‘‘not responsible for weight, quality, leakage, or 
breakage.’’ The holders of the bill sued the shipper and alleged that 
the shipper in fact knew that the goods did not meet the stipulation in 
the bill of lading that they were in apparent good order and condition. 
The Scottish Court of Session held that the disclaimer clause above was 
effective against the original shipper who had notice of the defects, and 
that, under the Bills of Lading Act,'* the endorsee had no greater rights 
than the original shipper. Lord Shand, one of the several justices who 
rendered opinions seriatim, however, stated in passing: 


The result therefore is that this bill of lading contained on its 
face notice to any endorsee taking it sufficient to put him on his 
guard. It was not a clean bill of lading, if thereby be meant a bill 
of lading that is free from all exception . . .5 


He thus seems to suggest as an alternative ground for the decision 
that, even if the holder of the bill as a bona fide purchaser could have 
greater rights than his transferee, the stamped notation put him on 
notice. He, however, later seems to indicate that, contrary to his earlier 
suggestion, a ‘‘clean’’ bill of lading need not be ‘‘free from all excep- 
tion.”” Thus he states: 


12 Jd. at 333. 

1816 Scot. L. R. 750 (1879). 

1418 Vict. c. 3 (1892). 

15 Craig and Rose v. Delargy, 16 Scot. L. R. 750, 759 (1879). 
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Now, I suppose the bills of lading in these two cases [both contained 
carrier disclaimers] . .. would in loose language have been referred 
to as clean bills of lading. .. . The onerous endorsee would say— 
I have got a clean bill of lading, and I may rely on getting my full 
quantity of manganese, or the silk contained in these bales.'* 


Lord Shand never really indicates which of the two views discussed he 
intends to adopt. 

As Lord Shand points out, however, notations exempting carriers 
from liability were customary long before the decisions in The Resti- 
tution and Craig Rose cases. In Jessel v. Bath," for example, the ship- 
master receipted for manganese giving the weight in detail, but noted on 
the bill ‘‘ weight, contents and value unknown.’’ Baron Bramwell held 
that the carrier was not liable, and that such disclaimers were not against 
public policy. In Lebeau v. General Steam Navigation,!® where a parcel 
of goods was shipped described as linen when in fact it was a type of 
silk, the court held that the words ‘‘ weight, value and contents unknown’”’ 
when stamped on the bill, absolved the carrier from liability. Today, 
Article 18 of the Uniform Customs Agreement,”° adopted by most United 
States banks in 1938, and incorporated in most letter of credit transac 
tions,?" explicitly provides that banks may accept shipping documents 
bearing ‘‘reservations commonly made by carriers affixing stamps men- 
tioning that they decline all responsibility for risks for which the goods 
are liable by their nature, such as rusting, leakage of oil in barrels, break- 
age, etc.’’ Section 209 of the New York Personal Property Law ”? specifi- 
cally provides that carriers shall not be liable where they state ‘‘ contents 
or condition of packages unknown’’ or ‘‘shippers weight, load and 


16 [bid. The two cases referred to are Jessel v. Bath, [1867] L. R. 2 Ex. 267; 
and Lebeau v. General Steam Navigation, [1872] L. R. 8 C. P. 88, to be discussed 


infra. 

17 [1867] L. R. 2 Ex. 267. 

18 [1872] L. R. 8 C. P. 88. 

19 For an early U. S. decision to the same effect, see The Delaware, 81 U. S$. 
579 (1871) where the particular bill contained in its text “Vessel not accountable 
for breakage, leakage or rust.” The Court seemed to regard this as a valid and 
effective provision. ; 

20 Uniform Customs and Practices for Commercial Documentary Credits fixed 
by the Seventh Congress of the International Chamber of Commerce (hereinafter 
called the Uniform Customs), set out and discussed in Warp AND HarFIELD, BANK 
CREDITS AND ACCEPTANCES c. 12 (1948). ; ’ 

21 The writer has examined the forms of application for a letter of credit 
(contract of procuration) used by five of the major New York banks; and all the 
forms either incorporate the provisions of the Uniform Customs or contain pro 
visions similar to that quoted above. These forms are not used for applications 
made by correspondent banks, but the writer understands that New York banks 
stipulate that the Uniform Customs apply to those transactions. See note 40 infra. 

22N. Y. Pers. Prop. L. § 209 et seg. (1949). These sections correspond to 
UniForM Bits oF Lapinc Act § 23 ff. 
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eount.’’?? The Federal statute ** dealing with bills of lading issued by 
carriers engaged in interstate or foreign commerce contains substan- 
tially similar provisions. 

Although cases and statutes holding exemptions of liability by carri- 
ers valid are not necessarily conclusive on the somewhat different question 
as to whether a bill is ‘‘clean’’ so that a bank can make a payment under 
aletter of credit, still the authorities evidence a widespread use of such 
exemptions, and, by the requirement that a bank accept only a ‘‘clean’’ 
bill, the parties intend primarily to safeguard against unusual provisions 
which might render bills unmarketable. This is in fact the rational basis 
for the sharp distinction between matter stamped and matter incorpo- 
rated in a bill of lading. Whether the defect is noted or disclaimed in 
the text or stamped on the bill, the buyer who does not receive the goods 
that he bargained for suffers equally. As a general rule, matter stamped 
on the bill, however, is unusual and thus renders it unmarketable. If the 
matter is embodied in the text of the bill, on the other hand, the provision 
asa part of a form must have some general use and incorporates a risk 
that, at least a number of buyers apparently have been willing to as- 
sume.2> Carriers do not embody some customary disclaimers in bills be- 
cause, though in general use, they apparently are not used sufficiently 
often to justify a special form. On principle, however, the existence of 
customary disclaimers, such as ‘‘shipper’s weight, load and count’’ or 


“weight, contents and value unknown,’’ should not affect the bank’s 
accepting the bill. 

In Camp v. Corn Exchange National Bank,”* in determining whether 
the bank should have accepted the bill, the Pennsylvania Court looked 
to see if the matter stamped on the bills was ‘‘customary.’’ The opinion 
first set out the facts about the bill: 


The bill of lading, in addition to the printed provisions, had written 
across its face, in red ink, special notations setting forth that the 


23N. Y. Pers. Prop. L. § 209 (1949). 

24 39 Stat. 541 (1916), 49 U.S. C. A. § 101 (1951). The Harter Act, 27 Strat. 445 
(1893), 46 U. S. C. $$ 190-96 (1946), makes unlawful stipulations relieving carriers 
from liability for negligence, and from the exercise of due diligence in equipping 

vessels. See Note, Limitations of Carriers’ Liability and the Conflict of Laws, 
4 Harv. L. Rev. 663 (1941). 

In most cases statutes control, at least to some extent, the text of bills of 
lading. Section 4 of the Harter Act, 27 Strat. 445 (1893), 46 U. S. C. § 193 (1946), 
for example, provides: 

It shall be the duty of the owner or owners, masters, or agent of any vessel 

transporting merchandise or property from or between ports of the United 

States and foreign ports to issue to shippers of any lawful merchandise a bill 

of lading, or shipping document, stating, among other things, the marks neces- 

sary for identification, number of packages, or quantity, stating whether it be 
carrier’s or shipper’s weight, and apparent order or condition of such merchan- 
dise or property delivered to and received by the owner, master, or agent of 
the vessel for transportation, and such document shall be prima facie evidence 
of the receipt of the merchandise therein described. 
For an instance where the Act did not apply, however, see F. A. Straus & Co. v. 
Canadian Pacific Ry., 254 N. Y. 407, 173 N B 564 (1930), 79 U. oF Pa. L. Rev. 635 
You (ocean shipment from Shanghai to Vancouver and thence by rail to New 


*6285 Pa. 337, 132 Atl. 189 (1926). 
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steamer was not responsible for bursting of bags and loss of contents 
or for liquifaction of sugar. Other typewritten notices set forth that 
all expenses incurred at the destination, such as repairing packages, 
including cost of materials, should be paid by the consignee before 
delivery, and that the steamer was not responsible for breakage or 
loss of contents due to frail packages.?* 


The American purchaser contended that this was not a ‘‘clean’”’ bill 
of lading and instructed the Corn Exchange Bank to make no payments 
under its letter of credit. The bank, however, paid the draft. The bank 
sued the purchaser for reimbursement. After holding that the disclaimers 
by the carrier were not contrary to public policy, the Pennsylvania Court 
stated : ‘‘ The letter of credit did not require a ‘clean’ bill of lading under 
the strict interpretation that term has sometimes been given.’”*® Ap- 
parently by ‘‘strict interpretation’’ the court referred to the doctrine that 
any notation on the printed form made a bill foul. As we have aready 
seen, the courts, though repeating the formula as dicta, do not apply it 
in any crucial cases. The court concluded that a purchaser had a right 
to a bill of lading ‘‘conforming to the customary one,’’ and thus did not 
itself apply the ‘‘strict interpretation’’ test. Any finding that stamped 
disclaimers customarily *® used by carriers rendered a bill ‘‘foul’’ would 
seriously impede the expeditious transaction of commercial business. 
Where a specific clause of the contract makes the Uniform Customs 
apply, they will usually resolve questions of the validity of a particular 
disclaimer, and, even where there is no specific clause making the Uniform 
Customs applicable, the general customs that they evidence ® should 
control the solution of the carrier disclaimer problem. 

In the Camp ease, the court also pointed out that some of the nota- 
tions did not add materially to the vendee’s burden because they were 
‘‘substantially reiterations of what is contained in the printed part.’™ 
Thus whatever some experts may eall a ‘‘clean’’ bill of lading, if the 
notations really add nothing to the conditions in the printed text, then 
a bank can ignore them and accept the bill. 

We now pass to the second problem that Williston raises, the problem 
of how banks are to treat statements stamped on the bill of lading that 
are so insubstantial as not to affect the value of the goods shipped. 
Problems of this kind are particularly difficult because there is virtually 
no authority to serve as a guide in close cases. A leading but inconclusive 


27 Jd. at 341, 132 Atl. at 190. 

28 Jd. at 345, 132 Atl. at 191. ew 

29 Some carriers’ disclaimers will render a bill foul. In The Kirkhill, 99 Fed. 
575 (4th Cir. 1900), the Court of Appeals for the Fourth Circuit indicated a state 
ment of cargo “shipped on deck” would render a bill “foul.” ’ 

30 See Dixon Irmaos & Cia. v. Chase Nat. Bank, 144 F. 2d 759 (2d Cir. 1944), 
cert. denied, 324 U. S. 850 (1944); and Vietor v. Nat. City Bank, 200 App. Div. 557, 
193 N. Y. Supp. 868 (Ist Dep’t 1922). 

81 Camp v. Corn Exchange Nat. Bank, 285 Pa. 337, 345, 132 Atl. 189, 191 (1926). 
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English case ** on the subject involved an action in which the National 
Bank of Egypt sought to recover funds paid out on presentation of a 
bill of lading which bore the notation ‘‘several bags torn and resewn’’; 
the Court of Appeals and the lower court more or less tacitly assumed 
that a bill bearing such a notation was not a ‘‘clean’’ bill because the 
notation qualified the phrase in the body of the bill ‘‘in apparent good 
order and condition.’’ The defendants contended that the words ‘‘ Bills 
of Lading’’ as used in the exchange of letters which formed the under- 
lying agreement signified ‘‘clean’’ bills of lading. The Court of Appeals, 
however, expressly avoided this aspect of the problem and stated that, 
in view of the war conditions, they entertained some doubt that the buyer 
intended to demand a ‘‘clean’’ bill. After considerable discussion, both 
courts ultimately found that the defendants waived the defect in the 
bags but such a finding would seem to involve the underlying premise 
that a waiver was required because the bill was not ‘‘clean.’’ The deci- 
sion, however, never explains why the notation ‘‘several bags torn and 
resewn’’ should render a bill foul, and thus is of little help in determining 
precisely what constitutes a ‘‘clean’’ bill of lading. The English court, 
however, nowhere repeats the formula familiar to the older cases that 
all notations superimposed on the printed form render a bill ‘‘foul.’’ 

In a number of cases the problem of precisely what constitutes a 
“clean’’ bill is relatively easy. If a bill of lading showing a shipment of 
wrap iron, for example, bore the stamp ‘‘discolored,’’ a bank with the 
mowledge that the parties could reasonably expect it to have would know 
that the noted matter would not affect the ‘‘apparent good order and 
condition’’ of the scrap iron. If, for some unusual reason, a buyer wanted 
«rap iron that was not ‘‘discolored,’’** he should designate this and any 
other unusual requirements in his application for the letter of credit. A 
closer and more difficult case arises where the notation implies rather 
than states that the goods may arrive in bad condition. Since in order 
to avoid possible liability, carriers naturally tend to note each and every 
posible defect, one cannot fairly conclude that, merely by stamping a 
notation implying a possible defect, the carrier necessarily indicates that 
the stamped matter is sufficiently serious to affect the market value of 
the goods. Under the Harter Act, carriers are not required, explicitly 
at least, to pass on this question, but only to state the shipment’s ‘‘appar- 
tat order and condition.’’** Strictly speaking, the fact that containers 


82National Bank of Egypt v. Hannevig’s Bank Ltd. | LI. List L. R. 69 (Ct. 
App. 1919). See also Westminster Bank v. Banca Nazionale di Credito, 31 LI. List 
L.R. 306 (K. B. Div. 1928). The bill of lading bore a stamped notation stating 
that the frozen meat shipped was “misshapen,” and this implied that it had been 
frozen, thus affecting the meat’s marketability. Although the British court just 
ain the Bank of Egypt case, supra, attempted to avoid the problem it in effect 
held that the notation made the bill “foul.” The court, however, did not state that all 
lotations superimposed on the printed form rendered the bill foul. f 

88 Another frequently recurring stamp of this type is the statement “container- 
second hand lumber.” 
_ $427 Star. 445 (1893), 46 U. S. C. § 193 (1946). Thus, in The Caterina Gero- 
limich, 43 F. 2d 248 (E. D. N. Y. 1930), aff'd, 54 F. 2d 1080 (2d Cir. 1931), the 
Court held that admission by carrier in bill of lading reciting onions were received 
m apparent good order applies only to the visible aspect of the subject matter. 

€ court implied that no other recital was required. 
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were of ‘‘second-hand’’ lumber or that scrap iron was ‘‘discolored” 
would be a part of that ‘‘apparent order.’’ Under the letter of credit. 
bill of lading scheme, however, a bank engages with the parties to deter. 
mine whether a bill is ‘‘clean.’’ In requiring a ‘‘clean’’ bill, the parties 
to a commercial transaction are really interested in the effect on market 
value of a particular notation rather than the existence of notations in 
general. If a buyer wants new lumber in the packing, he should specify 
it in his application letter to the bank. 

Thus within the limits of the few decisions in the field, the bank 
exercises the knowledge that it can reasonably be expected to have to 
determine whether or not the notation is sufficiently serious to affect 
market value. As a practical matter to affect market value, the impli- 
cation of bad condition must either be a strong one or must be stated in 
affirmative terms. Put in this way, the rule is not impossible for the 
bank to apply. The frequently recurring notation ‘‘ fragile containers,” 
for example, would not render a bill foul unless the goods were of a type 
that required strong packing, for instance glass, or unless the notation 
were put in strong terms, for instance, ‘‘containers too fragile for proper 
shipping.’’ 

In these cases, the bank’s obligation is a dual one. It engages to the 
beneficiary that, if the documents tendered conform to the requirements 
of the letter of credit, it will accept the accompanying draft. Among 
other things, it also engages to its principal, however, that if the docu- 
ments do not conform to the contract in the application for a letter of 
credit,®® it will refuse to accept the accompanying draft. Thus a bank 
under a letter of credit has a duty to its principal to reject a foul, and 
a duty to its beneficiary to accept a clean bill. Where the authorities 
are few and conflicting as in the problem of what is a ‘‘clean’’ bill of 
lading, this dilemma is especially acute. Sometimes large sums are 
involved. In the Corn Exchange case, for example, because of falling 
prices of sugar in 1920, the purchaser, if he were successful in contending 
that the bill was foul, stood to recoup some $290,000. 

In order to make the problem less acute, in their application form for 
a letter of credit most New York banks have provided certain exculpatory 
clauses to the effect that the bank is protected if it acts in good faith. 
A typical clause reads as follows: 


ae we agree that any action, taken by you or by any corre- 
spondent of yours under or in connection with the credit or the 
relative drafts, documents, or property, if taken in good faith, shall 
be binding on us and shall not put you or your correspondent under 
any resulting liability to us; and we make like agreement as to any 
inaction or omission, unless in breach of good faith.** 


85 In the normal case, the bank requires in the letter of credit the same docu- 
ments that are specified in the contract of procuration. FinKeELsTEIN, Lecat ASPECTS 
oF CoMMERCIAL LETTERS OF CreDiT 32 (1930), considers the problems arising when 
there is a variance between the requirements of the letter of credit and the speci 
fications of the contract in the application form. k p 
a a form currently in use by The Hanover Bank, New York City, contains 

is clause. 
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By virtue of this clause, in a close case, the bank in determining what 
is a ‘‘clean’’ bill of lading would seem to enjoy an era of discretion. 
Thus in many cases whether a bill is ‘‘clean’’ or ‘‘foul’’ will depend upon 
what the bank says it is. One might argue that this seems unfair because 
banks would usually favor their principal who was the customer that 
brought them the business. This was not true in the Corn Exchange case 
where the bank rejected its customer’s view that the bill was foul and 
ultimately sued him. Generally the banks engaged in this kind of busi- 
ness, moreover, are so large relative to any one customer that their repu- 
tation among principals and beneficiaries generally is more important 
than their interest in retaining a particular customer. 

The Corn Exchange opinion contains a number of references that 
may indicate that in that case the particular contract in the application 
for a letter of credit contained an exculpatory clause similar to that 
quoted above. Even if it does not, the opinion at least indicates that, 
asa matter of law, the court would vest a certain amount of discretion in 
the issuing bank. Thus the court states: 


The integrity of foreign drafts or like bills of exchange, accompanied 
by commercial bills of lading and other documents drawn against 
letters of credit, should not be embarrassed or made difficult through 
technical or inconsequential reasons raised against payment.*" 


The person who must initially determine whether a reason is ‘‘tech- 
nical or inconsequential’’ is of course the advising bank. Later in the 
opinion the court explicitly states that the bank has discretion: 


While, in determining strict compliance, they should not be 
visited with liability for a mistake in the judgment of the officers 
[of the bank] honestly made, they should not escape responsibility 
where, from an examination of the papers, it is apparent they do not 
conform to the letter of credit. The bank has a discretionary power 
of acceptance . . .58 


The effect of the exculpatory clause quoted above as applied to the 
“clean’’ bill of lading is merely to make explicit this ‘‘discretionary 
power,’’ and such a clause would seem almost certainly valid. 

The exculpatory clauses in the principal’s application for a letter of 
tredit dispose of the problem of a challenge by the principal to the bank’s 
judgment. Although the precise legal position that the beneficiary occu- 
pies is not entirely clear, most authorities do not regard him as a third 
party beneficiary to the contract of application for a letter of credit ®® so 


ane v. Corn Exchange Nat. Bank, 285 Pa. 337, 343, 132 Atl. 189, 191 (1926). 
1a. 


*® Bril v. Suomen Pankki Finlands Bank, 97 N. Y. S. 2d 22 (Sup, Ct. Erie 
County 1950), held that a beneficiary that was not notified of the opening of the 
credit acquired no rights against a bank that had opened an irrevocable credit in 
his name. If the court had — the third party beneficiary theory, the bene- 


ficiary would have acquired rights as soon as the contract of procuration was 
signed. Authorities have adopted a number of conflicting theories as to the legal 
category in which a letter of credit fits. Trimble, The Law Merchant and the Letter 
of Credit, 61 Harv. L. Rev. 981, 997, 1002 (1948), summarizes the conflicting views 
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that the terms of the principal’s contract including the exculpatory clause 
would not apply to limit the beneficiary’s rights. His rights thus arise 
solely under the letter of credit which is not merely a separate instrument 
but a separate obligation, and the usual form of letters of credit contains 
no exculpatory clause. The forms of export letters of credit in use by 
most New York banks, however, regularly include a provision incorporat- 
ing the terms of the Uniform Customs.” In the usual case where the 
Uniform Customs govern, its terms limit the rights of the beneficiary, 
Thus Article 18 states: 


Shipping documents bearing reservations as to the apparent 
good order and conditions of the goods may be refused. 


Reports of the International Chamber of Commerce have made it 
clear that the clause was intended to refer to the bank’s relations with 
the beneficiary. One such publication contains the following: 


Article 18 of the Uniform Customs and Practice lays down that 
the banks may refuse any shipping documents bearing reservations 
as to the apparent good order and conditions of the goods. This 
implies that the transport documents should be free of all reserva- 
tions in respect of the conditions of the goods, the term ‘‘goods”’ 
covering both packing and contents.*! 


The significant feature about Article 18 is that it looks to the rights 
of the beneficiary and is phrased in terms that the banks ‘‘may’’ refuse 
unless the transport documents are ‘‘free of all reservations in respect 
of the conditions of the goods.’’ The Article does not state, however, 
that the bank owes a duty to its principal to refuse bills bearing any 
reservation regarding the condition of the goods. In effect, this Article 
therefore, confers upon the bank as against the beneficiary the same type 
of discretion that the exculpatory clause in the application form confers 
it vis a vis the principal. 


and concludes that a letter of credit can best be considered as a “mercantile 
specialty.” See also McCurdy, Commercial Letters of Credit, 35 Harv. L. Rev. 539 
(1922); Gutreripce, THE Law oF BANKERS COMMERCIAL CrepiTs 16-19 (1932); Thayer, 
Irrevocable Credits in International Commerce, 36 Cor. L. Rev. 1031 (1936); and 
Mead, Documentary Letters of Credit, 22 Cor. L. Rev. 297 (1922). ; 
40On July 7, 1938, the Committee on Foreign Banking of the International 
Chamber of Commerce recommended to its membership that after October 1, 1938, 
their export letters of credit should include a provision incorporating the Uniform 
Customs except where otherwise expressly stated. See Warp AND HAarFIELD, BANK 
CREDITS AND AccePTANces 196 (1948). Ward and Harfield further point out (at pp. 
198-99) that the International Chamber of Commerce made no recommendation 
“with respect to the incorporation of reference to the Uniform Customs in letters 
of credit issued by our banking institutions.” This was because the Committee on 
Foreign Banking feared that it would impair the negotiability of the instrument until 
the Uniform Customs became better known. Although it was intended that, the 
Uniform Customs govern all commercial credits issued by the membership, Great 
Britain, a large commercial country, has not adhered to the Uniform Customs. 
Most other trading countries have done so. 
(1933) INTERNATIONAL CHAMBER OF COMMERCE, BrocHuRE No. 82, ExpLanatory Note 
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In conclusion the prevalent legal saw that ‘‘any notation with ref- 
erence to the condition of the merchandise or its container’’ renders a 
bill ‘‘foul’’ enjoys a rather limited application. It is probably not the 
law and certainly not the practice in regard to certain disclaimers that 
earriers customarily stamp on bills. On principle, the maxim would not 
seem to apply where what was stamped on the bill was essentially a 
repetition of its text. Some notations, such as ‘‘discolored’’ scrap iron, 
show no damage and thus do not qualify the statement that the goods 
are in ‘‘apparent good order.’’ Other notations, such as ‘‘fragile con- 
tainers,’’ that show a possibility of damage present a more difficult 
problem. Unless the implication is a strong one, the notation should 
affirmatively show some damage to the goods or their containers. Other- 
wise the effect on market value would seem doubtful and the notation 
fits within Williston’s suggested de minimis rule. 

In the usual application form for a letter of credit, the exculpatory 
clauses, together with the provisions of the Uniform Customs that the 
letter incorporates, confer upon the issuing bank a limited area of dis- 
eretion to determine what is a ‘‘clean’’ bill. Since banks in this business 
generally are large relative to any one customer, they are likely to regard 
their reputation among principals and beneficiaries generally as more 
important than their interest in any one transaction. They would thus 
appear well suited to the role of commercial arbiter within the limited 
but frequently recurring area where the precise application of the rules 
governing ‘‘clean’’ bills of lading is doubtful. 
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Oil Company, P. O. Box 1431, Baton Rouge 2, Louisiana; Robert H. 
Smith, (A), Chamber of Commerce, Duluth, Minnesota; Arthur E. 
Stutz, (B), 324 Manufacturers Exchange Building, 210 West 8th Street, 
Kansas City 6, Missouri; C. E. Widell, (B), Transportation Director, 
Tennessee Manufacturers’ Association, 1100 Stahlman Building, Nash- 
ville 3, Tennessee. 
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Box 81, Wheaton, Illinois; Louis A. Schwartz, (B), Gen’l Mgr., New 
Orleans Traffic & Transportation Bureau, 408 International Building, 
611 Gravier Street, New Orleans 12, Louisiana; R. C. Volkert, (B) Com- 
merece Agent, Minneapolis & St. Louis Railway Company, 111 East 
Franklin Street, Minneapolis 4, Minnesota; Warren H. Wagner, (A), 
Investment Building, Washington 5, D. C.; Horace L. Walker, (A), 
General Counsel, Chesapeake & Ohio Railway, 1500 First National Bank 
Building, Richmond 10, Virginia. 





Professional Ethics and Grievances 


Carl Giessow, (B), Chairman, Room 718-511 Locust Street, St. 
Louis 1, Missouri; Frank Bilek, (B), Vice-Pres’t, Ludlow Manufactur- 
ing & Sales Company, 211 Congress Street, Boston 5, Massachusetts; 
J. Edward Davey, (A), Pres’t, Masser’s Accelerated Transport-Pony 
Express, Inc., 23 Lee Street, Hagerstown, Maryland; Albert B. Enoch, 
(A), 1025 LaSalle Street Station, Chicago 5, Illinois; F. C. Hillyer, (A), 
Jacksonville Traffic Bureau, 227 West Forsyth Street, Jacksonville 2, 
Florida; Preston C. King, Jr., (A), 707 Munsey Building, Washington 
4,D. C.; C. H. Pistor, (A), A. F. T. M., The Texas & Pacific Railway 
Company, 309 Texas & Pacific Building, Dallas 2, Texas; Cecil J. River, 
(B), Traffic & Sales Manager, Consolidated Freightways, Inc., 125 Third 
Avenue, South, Minneapolis 1, Minnesota; J. H. Morrison, (B), State 
Building, Civie Center, San Francisco 2, California. 





SPECIAL COMMITTEES 
Appointment of Interstate Commerce Commissioners 


R. Granville Curry, (A), Chairman, Southern Building, Washing- 
ton 5, D. C.; William W. Anderson, (B), 1435 Ogden Street, Denver, 
Colorado; Charles E. Blaine, (B), 900-2 Title & Trust Building, Phoenix, 
Arizona; Edwin H. Burgess, (A), Vice-Pres’t & General Counsel, Balti- 
more & Ohio Railroad, Baltimore 1, Maryland; Kenneth F. Burgess, (A), 
Sidney, Austin, Burgess & Smith, 11 South LaSalle Street, Chicago 3, 
Illinois; R. G. Cherry, (A), 102-5 Third Trust Building, Gastonia, N. C.; 
William H. Day, (B), Chamber of Commerce, 80 Federal Street, Boston 
10, Massachusetts; J. W. Holloway, (B), Executive Secretary, Kansas- 
Missouri River Mills, 1212 Board of Trade Building, Kansas City 6, 
Missouri; Fred C. Leibold, (B), Vice-Pres’t-Traffic, Consolidated Freight- 
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ways, Inc., 2029 N. W. Quimby Street, Portland 8, Oregon; Allan P. 
Matthew, (A), 1500 Balfour Building, San Francisco 4, California: 
A. G. T. Moore, (B), T. M., Southern Pine Association, Canal Building, 
New Orleans, Louisiana; E. L. Peterson, (A), Director of Traffic, Min- 
neapolis Traffic Association, 164 Grain Exchange Building, Minneapolis 
15, Minnesota; A. L. Reed, (A), 305 Empire Bank Building, Dallas 1, 
Texas; Edward D. Sheffe, (B), T. M., Esso Standard Oil Company, 15 
West 51st Street, New York 19, N. Y.; Edgar Watkins, Jr., (A), Munsey 
Building, Washington 4, D. C. 





Fees for Services at the Interstate Commerce Commission 


John R. Mahoney, (A), Chairman, Lord, Day & Lord, 25 Broadway, 
New York, N. Y.; Homer L. Carpenter, (A), 537 Washington Building, 
Washington 5, D. C.; Karl D. Loos, (A), 707 Munsey Building, Wash- 
ington 4, D. C.; Giles Morrow, (A), General Counsel, Freight Forward- 
ers Institute, Dupont Circle Building, Washington 6, D. C.; Donald A. 
Schafer, (A), Schafer, Holbrook & Cronan, 803 Public Service Building, 
Portland 4, Oregon; Leland D. Smith, (A), T. M., Consclidated Chemi- 
cal Industries, Inc., 640 Mellie Esperson Building, Houston 2, Texas; 
Neal J. Holland, (A), Boston & Maine Railroad, 150 Causeway Street, 
Boston 14, Massachusetts; R. L. Murphy, (A), Georgia-Alabama Textile 
Traffic Ass’n., Citizens & Southern National Bank Building, Atlanta, 
Georgia; Donald Macleay, (A), Macleay & Lynch, Commonwealth Build- 
ing, Washington 6, D. C.; Philip H. Porter, (A), 707 First National 
Bank Building, Madison 3, Wisconsin. 





Examinations for Admission to Practice before 
the Interstate Commerce Commission 


C. R. Hillyer, (A), Chairman, 135 South LaSalle Street, Chicago 3, 
Illinois; Nuel D. Belnap, (A), 135 South LaSalle Street, Chicago 3, 
Illinois; Robert H. Bierma, (A), 652 Union Station, Chicago 6, Illinois; 
Wilmer A. Hill, (A), Transportation Building, Washington 6, D. C.; 
Erle J. Zoll, Jr., (A), 135 East 11th Place, Chicago 5, Illinois. 





To Cooperate With Regional Chapters 


L. E. Luth, (B), Chairman, Director of Traffic, Gould-National 
Batteries, Inc., E1200 First National Bank Building, St. Paul 1, Minne- 
sota; S. R. Barnett, (A), T. M., Wesson Oil & Snowdrift Company, 210 
Baronne Street, New Orleans 12, Louisiana; Harry M. Boe, (A), 1025 
LaSalle Street Station, Chicago 5, Illinois; Freeman Bradford, (A), 
Gen’l Mgr., Indianapolis Board of Trade, Inc., 714 Board of Trade Build- 
ing, Indianapolis 4, Indiana; L. N. Bright, (B), Rock Island Lines, 3rd 
Floor, 1122 Grand, Kansas City 6, Missouri; C. Ray Bryant, (B), Rate 
Expert, California Public Utilities Commission, 145 South Spring Street, 
Los Angeles 12, California; S. S. Eisen, (A), 140 Cedar Street, New York 
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6, N. Y.; R. L. Ellis, (B), T. M., Traffic Service Company, 964 Adams 
Street, Denver 6, Colorado; Arthur G. Grimm, (B), G. T. M., Pillsbury 
Mills, Ine., 608 Second Avenue, South, Minneapolis 2, Minnesota; Jack 
E. Hale, (B), Standard Oil Company of California, 225 Bush Street, 
San Francisco 20, California; Harry F. Klocker, (B), G. T. M., Mon- 
santo Chemical Company, 1700 South 2nd Street, St. Louis 4, Missouri; 
Wyman C. Knapp, (A), 612 Citizens National Bank Building, 453 South 
Spring Street, Los Angeles 13, California; T. C. Maurer, (B), T. M., 
Jacksonville Traffic Bureau, 227 West Forsyth Street, Jacksonville 2, 
Florida; A. M. Ribe, (B), A. M. Ribe Associates, Traffic Building, 912 
South 21st Street, Birmingham 5, Alabama; Harvey Solsman, (B), 
T. M., The Andrew Jergens Company, 2535 Spring Grove Avenue, Cin- 
cinnati 14, Ohio; Fred H. Tolan, (A), 1103 Smith Tower, Seattle 4, 
Washington; Allan Watkins, (A), 214 Grant Building, Atlanta 3, 
Georgia; Donald R. Wigton, (A), 1221 Badgerow Building, Sioux City 
9, lowa; Karl L. Wilson, (A), General Manager, Middle Atlantic Con- 
ference, 2111 E Street, N. W., Washington 7, D. C. 





Practice before the Regulatory Bodies of the States and Federal 
Government and Unauthorized Practice of the Law 


Erle J. Zoll, Jr., (A), Chairman, Commerce Counsel, Illinois Central 
Railroad, 135 East 11th Place, Chicago 5, Illinois; John J. Dee, (B), 
G. T. M., Anderson, Clayton & Company, 1208 Cotton Exchange Build- 
ing, Houston 2, Texas; Edward Dumbauld, (A), 44 South Mt. Vernon 
Avenue, Uniontown, Pennsylvania; R. A. Ellison, (B), 306 Neave Build- 
ing, Cincinnati 2, Ohio; Charles J. Fagg, (B), 100 Avenue of the Ameri- 
cas, New York 13, N. Y.; C. J. Goodyear, (B), T. M., Philadelphia & 
Reading Coal & Iron Co., P. O. Box 58, Philadelphia 5, Pennsylvania; 
W. L. Grubbs, (A), General Counsel, Louisville & Nashville Railroad, 
Louisville 1, Kentucky; Albert M. Hartung, (A), Railway Express 
Agency, 230 Park Avenue, New York 17, N. Y.; P. Steele Labagh, (A), 
Traffic Director, California Packing Corporation, 215 Fremont Street, 
San Francisco 19, California; C. F. Real, (B), Chamber of Commerce, 
7th & Jackson Streets, Topeka, Kansas. 





Rail Transportation 


By A. Rea Wiuuiams, Editor 


APPOINTMENTS 
1. C. C. Appointment 


The nomination of Hon. J. Haden Alldredge to succeed himself 
as a member of the I. C. C. for a term expiring December 31, 1958, was 
confirmed by the Senate on January 24, following a brief hearing on the 
proceeding by the Senate Committee on Interstate and Foreign Com- 
merce, and a favorable report by that Committee. 





FPC Chairman 


President Truman has designated Thomas C. Buchanan of Beaver, 
Penna., as Chairman of the Federal Power Commission. He has been 
serving as Acting Chairman. 





NMB Appointment 


The Senate Committee on Labor and Public Welfare has favorably 
reported the nomination of Hon. Leverett Edwards to succeed himself 
as a member of the National Mediation Board. 





RFC Chairman 


On January 10 the President sent to the Senate the nomination of 
Harry A. McDonald, Chairman of the SEC to succeed W. Stuart Sym- 
ington as head of the RFC. 





FINANCE MATTERS 
Atlantic Coast Line Securities 


Division 4 of the I. C. C. has exempted the Atlantic Coast Line 
Railroad from competitive bidding requirements in connection with 4 
proposed bond issue of $22,388,000. The railroad, which will use the 
funds to retire outstanding first consolidated mortgage 4% bonds due 
July 1, 1952, expects to negotiate private sale of the new issue to several 
insurance companies. The railroad told the Commission that the rail- 
road bond market is weak and unfavorable so its issue could not be sold 
advantageously if it sought competitive bids. 
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Long Island Rail Road Reorganization 


In F. D. 16483—Long Island Rail Road Company Reorganization, 
Division 4 of the I. C. C. has issued an order dated January 11, 1952, 
saying that doubt exists as to whether or not the proposed plan of re- 
organization is prima facie impracticable, and that the determination 
of such question before the case is assigned for public hearing might 
avoid burdensome and time-consuming proceedings and expedite re- 
organization of the debtor. The parties of record were, therefore, 
authorized to file briefs on or before February 14, 1952 as to whether 
the plan of reorganization is prima facie impracticable and as to whether 
the plan should be assigned for public hearings. Reply briefs are to be 
filed on or before February 29, 1952. 





Missouri Pacific Reorganization 


Three directors of the Missouri Pacific Railroad Company have 
asked the Supreme Court of the United States to reverse the decision 
of the United States Court of Appeals, in St. Louis, approving the 
company’s reorganization plan. The directors claim that the Circuit 
Court of Appeals had no power to approve the plan last August. They 
claim the I. C.C. must first act on a petition they filed last July in which 
they asked the Commission to review the reorganization plan approved in 


1949. The I. C. C. now has the reorganization plan under review, hear- 
ings having been held last December. 





N. Y. C. R. R. Abandonment 


Division 4 of the I. C. C. has authorized the New York Central Rail- 
road Company to abandon a portion of its Cape Vincent branch, in 
Jefferson County, New York, approximately 15.75 miles in length. 

In its report, Division 4 said: 

‘* At the conclusion of the testimony, counsel for the New York Pub- 
lie Service Commission questioned our jurisdiction to authorize applicant 
to discontinue a part of its intrastate railroad service within the State 
of New York, and made a motion to dismiss the application on that 
ground, and for the further reason that applicant herein failed to 
maintain the burden of proof. In the alternative, counsel requested 
that any certificate of abandonment issued herein be limited to interstate 
and foreign commerce. A similar contention was presented, and re- 
jected, in New York Central R. Co. Abandonment, 254 I. C. C. 745. As 
was stated by the Supreme Court in Yonkers v. United States, 320 U. S. 
685, 690, our power to control the abandonment of intrastate branches 
of interstate carriers stems from the power of Congress to protect inter- 
state commerce from undue burdens or discriminations. Colorado v. 
United States, 271 U. S. 153; Transit Commission v. United States, 284 
U.S. 360; Purcell v. United States, 315 U. S. 381. See also Abandonment 
by Detroit & Mackinac Ry. 138 I. C. C. 576. Under these decisions the 
position taken on behalf of the New York Public Service Commission is 
untenable. The motion is overruled. 
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FORMAL MATTERS 
Ex Parte 175 


Ex Parte 175—Increased Freight Rates, 1951, has been set for 
further hearing before Division 2 of the I. C.C. (Commissioners Aitchi- 
son, Mahaffie, Splawn and Alldredge) beginning February 18, 1952 at 
9:30 a.m. The proceeding has been assigned for oral argument before 
the entire Commission beginning February 25, 1952 at 10 a. m. The 
further hearings and the oral argument will be held in Washington, D. C. 

The railroads have completed the presentation of their testimony. 
Opponents of the requested increase will be heard at the resumed hear- 
ings scheduled above. 





Express Rates Increase Denied 


The I. C. C. has denied the request of the Railway Express Agency 
for a $20,000,000 a year increase in rates. The Agency originally asked 
for an average 25% increase. On October 25, 1951 the Commission 
granted an increase averaging 11%. In denying the request for the 
remaining 14%, the Commission said that the increased rates which 
became effective on November 15, 1951 plus increased parcel post rates 
effective October 1, 1951 and restrictions on sizes and weights of parcel 
post packages which became effective January 1, 1952, have materially 
changed the circumstances and conditions affecting express traffic. 

The I. C. C. has authorized the Railway Express Agency to charge 
an extra 6 cents on each shipment the Agency handles, but told the 
Agency that the new charge would be subject to suspension and investi- 
gation if shippers complained. Complaints are considered a certainty. 
The surcharge was asked on basis of increases in wages of more than 
$4,000,000 annually resulting from a cost-of-living adjustment. The 
additional surcharge is estimated to produce $3,870,000 annually. 





Florida Intrastate Rates 


Railroads serving Florida have asked the I. C. C. to order a 10% 
increase in intrastate freight rates. They told the Commission that the 
Florida Railroad and Public Utilities Commission has done nothing to 
permit the increase which would correspond to the increase allowed by 
the Commission on interstate freight on August 2, 1949. 





Consolidation of Shipments by Freight Forwarders 


Examiner John A. Russell recommended that the rules previously 
prescribed by the I. C. C. (256 I. C. C. 305), governing the consolidation 
by freight forwarders of smaller into larger shipments for consignors 
or consignees, and rates and practices of forwarders thereunder, be found 
susceptible of unlawful discrimination against, preference of, and 
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prejudice to consignees not accorded service under the rules, and to 
have resulted in the establishment of unreasonable rates. He recom- 
mends that prescribed rules be cancelled, and all forwarder rules, regu- 


lations, practices, rates, and charges thereunder be ordered cancelled 
from the tari 





Intrastate Rates 


In Dockets 30959—Colorado Intrastate Freight Rates and Charges; 
30960—Nebraska Intrastate Freight Rates and Charges; 30961—Utah 
Intrastate Freight Rates and Charges; and Wyoming Intrastate Freight 
Rates and Charges (docket 30962 )—Division 1 of the I. C. C. has entered 
orders dated January 3, 1952, instituting investigations of the failure 
of the state regulatory agencies in the above-named states to authorize 
increases in freight rates and charges for intrastate application to the 
extent heretofore authorized by the I. C. C. for interstate application. 

Hearings have been assigned as follows: 

Docket 30959—Denver, Colorado, March 3, 1952; 

Docket 30960—Lincoln, Nebraska, March 7, 1952; 

Docket 30961—Salt Lake City, February 25, 1952; 

Docket 30962—Cheyenne, February 28, 1952. 





Southern Governors Case 


The I. C. C. has assigned the so-called ‘‘Southern Governors Case,’’ 
Docket No. 27746, State of Alabama, et al v. New York Central Railroad 
Company, et al, for further hearing in Washington on March 19. The 
hearing will be conducted by Commissioner Lee and Examiner Michael 
T. Corcoran. It will be based on the issues stated in the Commission’s 
order of December 3, 1951, as to whether the findings in the reports and 
orders of November 22, 1939, and March 5, 1940, should be modified. 
The case results from complaints filed by Alabama, Georgia, North Caro- 
lina, South Carolina, Louisiana, Mississippi, Florida and Tennessee that 
rail rates on certain manufactured or processed articles from points in 
those states to destinations in the north are in violation of Section 3(3) 
of the Interstate Commerce Act, contrary to the principles of Section 
15a(2) of the Act and that the defendants in maintaining the rates com- 
plained of have restrained commerce among the states in violation of 
the Federal Antitrust Act. 





MISCELLANEOUS 
Amortization of Emergency Railroad Facilities 


DPA announced on January 22 that the over-all proposed cost of 
facilities of the railroad industry for which accelerated tax amortization 
had been granted amounted to approximately $1,131,887,000. The 
authorized amortization write-offs amounted to $806,064,000, or 71.2 per 
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cent of the proposed investment total. A larger number of certificates 
of necessity for accelerated tax amortization have been granted to the 
railroad industry than to any other industry. 





Canadian Freight Rate Increase 


The Board of Transport Commissioners of Canada has granted 
Canadian railroads permission to increase freight rates by 4.5 per cent, 
with certain exceptions. The railroads had requested a 10 per cent 
increase. 





Freight Car Per Diem Rate 


The General Committee, Operating-Transportation Division, Asso- 
ciation of American Railroads, on January 16th reaffirmed its previous 
recommendation to the Board of Directors that a letter ballot be circu- 
lated to members of the AAR which, if adopted, would authorize an in- 
crease in the freight car per diem rate, presently $1.75, to $2. A sepa- 
rate recommendation would make effective on the same date the freight 
car per diem rate of $2.75 in Mexico. 





ICC and DTA Appropriations 


In the Budget Message sent to Congress on January 21, President 
Truman requested an appropriation for the I. C. C. of $11,784,000 for 
the fiscal year 1953 as compared with $11,302,035 appropriated for the 
current fiscal year and $11,408,746 appropriated for the fiscal year 1951. 

The President recommended an appropriation for D. T. A. of 
$2,800,000 for the fiscal year 1953 as compared with $2,543,750 appropri- 
ated for the current fiscal year. 





Jeeps—Passenger Vehicles 


The Court of Claims has again told the Army that a Jeep is a 
passenger vehicle and not a truck as the Army claimed. Furthermore, 
the Court said, it has told the Army twice before. Since no new issues 
have been raised, the Court said it could find no reason for changing 
its mind now. The Court’s ruling was handed down on January 10, in 
eases involving 11 railroads which hauled Jeeps for the Army during 
the war. The Army paid transportation at the rate for freight vehicles 
instead of the higher rates for passenger vehicles. The railroads sued 
for the difference. 





Missouri Basin Survey Commission 


President Truman announced on January 3 the creation of a 
Missouri Basin Survey Commission to make a new study of land and 
water resources and development of the Missouri River area. The Presi- 
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dent said the Commission will have eleven members including private 
citizens and members of Congress participating. He did not name the 
members immediately. The Commission will have authority to study 
the entire Missouri River basin, covering all or parts of the States of 
Montana, Wyoming, North Dakota, South Dakota, Minnesota, Colorado, 
Nebraska, Kansas and Missouri, and such closely related areas as may be 
desirable. The President said he will ask the Commission to make a 
final report within a year. 





New Locomotives—1951 


Class I railroads in 1951 installed more new locomotives in service 
than in any year since 1923, but at the same time retired more from 
service than ever before. Despite the record number installed, there 
were 1,579 fewer locomotives, or 4.4 per cent, in service on January: 1, 
1952 than one year ago, but average tractive power was 4.8 per cent 
greater due to the new locomotives being more powerful. 

New locomotives put in service in 1951 totaled 2,558, of which 2,537 
were diesel, 18 steam and 3 electric. Locomotives installed in 1950 
totaled 2,396, of which 2,372 were diesel, 12 steam and 12 electric. 

Class I railroads retired in 1951 a total of 4,137 locomotives, of 
which steam totaled 4,083, electric 13 and diesel 41. 

Class I railroads on January 1, 1952, had 1,739 new locomotives on 
order, the largest number awaiting delivery on January 1 of any year 
o record. Locomotives on order at the beginning of this year included 
1719 diesel, 19 steam, and 1 electric. Class I railroads on January 1, 
1951, had 1,644 new locomotives on order, of which diesel totaled 1,624, 
steam 16 and electric 4. 

Class I railroads had 34,217 locomotives on their lines on January 1, 
1952, compared with 35,796 on January 1, 1951. The total ownership 
of locomotives at the beginning of this year was 7,235 less than at the 
time of Pearl Harbor in 1941. 





Manpower—Deferments—Essential Activities 


Secretary of Commerce Charles Sawyer has issued a revised List 
of Essential Activities for use in connection with the revised list of 
critical occupations released May 7, 1951 by the Department of Labor. 

These lists are prepared for use by the Department of Defense for 
considering requests for delaying calls to active duty of reservists and 
the National Guard. They are also made available to local draft boards 
of the Selective Service System as information to assist them in making 
determinations on requests for deferment of registrants. These agencies 
have the responsibility for making determinations on requests for mili- 
tary deferments. 

In issuing the revised Commerce list of essential activities, Secretary 

iwyer said, ‘‘The sole purpose of the list is to serve as a guide in ob- 
taining manpower for the armed forces. It is not designed for use in 
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connection with priorities, materials allocations, rationing preference, or 
other similar purposes.’’ 

Under the foreseeable mobilization program, the products or services 
of the activity must meet all of the following criteria: 

1. Be essential to the defense program or to the minimum civilian 
health, safety or interest; 

2. Be inadequate to meet defense and minimum civilian require. 
ments or for which a seriously short supply is indicated ; 

3. The current level of employment in the activity must be main- 
tained or increased. 

Included in the list are: 


Production of Transportation Equipment 


Locomotives, railroad freight cars, and maintenance of way equip- 
ment; military automotive vehicles and component parts. 


Transportation Services 


Operation of passenger and cargo transport aircraft; airways op- 
eration (control and communication); ocean transportation; inland 
waterway freight transportation; port facilities; public warehousing; 
railroad transportation; common and contract carrier trucking pipeline 
transportation ; freight forwarding. 





New Orleans Union Passenger Terminal 
Job Protection Conditions 


Pursuant to the decision of the Supreme Court of the United States 
in Railway Labor Executives Association v. United States, 339 U. S. 142, 
the I. C. C. has amended its original order in F. D. 15920—New Orleans 
Union Passenger Terminal case, so as to provide that the job protection 
provisions of the Washington Agreement of May 21, 1936, subject to 
certain limitations or restrictions, shall be accorded employees adversely 
affected by the construction of the New Orleans Union Passenger Ter- 
minal. 

It is expected that the terminal will be completed next year and 
that more than 1,000 jobs will be eliminated. All but 372 of those 
losing old jobs are expected to get new ones coming into being along 
with the terminal. But some of the new jobs will pay less than the old 
ones. Under the Commission’s new order, employees will get protection 
from the date of loss of job or being otherwise adversely affected. The 
benefits will be on a graduated scale based on wages received and length 
of service. 





Railroad and Airline Wage Board Conferences 


The Railroad and Airline Wage Board has announced it will hold 4 
series of meetings next month with management and labor to discuss 
future stabilization policies in those industries. The railroad industry 
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and union officials will meet with the Board on February 18 and 19. 
Among the subjects to be discussed is whether the Board should follow 
its present policy of adapting Wage and Salary Stabilization Board 
rules to the railroad and airline industries or try to write a new set of 
regulations to meet their specific needs. Indications are that the present 
course will be continued. 





Reorganization of Government Agencies 
(1. C. C. not Affected) 


A subcommittee of the Senate Committee on Expenditures in the 
Executive Departments, appointed to consider a number of bills having 
to do with reorganization of various government departments and agen- 
cies approved on January 21 a substitute for S. 1139, introduced by 
Senator McClellan, to make certain changes in laws so as to effectuate 
the recommendations regarding regulatory agencies made by the Hoover 
Commission. The subcommittee agreed to rewrite the bill so that the 
proposed reorganization will not affect the I. C. C., the Federal Trade 
Commission and certain other commissions, but will include the Federal 
Power Commission, the Securities & Exchange Commission and the Fed- 
eral Communications Commission. The subcommittee, by eliminating 
references to the I. C. C., proposes to maintain the present status of 


the Commission on the grounds that the Senate previously refused to 
go along with the Hoover Commission recommendations so far as the 
I. C. C. was concerned. The full committee so far has not considered 
the subeommittee’s recommendations. 





U. S. C. of C. Transportation Forum 


The United States Chamber of Commerce will hold a National 
Transportation Forum in Washington February 13-14, for a discussion 
of controversial issues of mutual interest. Sixty chief executives of 
every type of transport carrier and an equal number of shipper and 
general business executives are being invited to attend. 

An off-the-record discussion of the pros and cons of the ‘‘ Desirability 
of Less Rate Regulation’’ will be moderated by Charles L. Dearing of the 
Brookings Institution. Introductory remarks will be made by E. Grover 
Plowman, Vice President—Traffic, U. S. Steel, and Arthur C. Schier, 
Vice President—tTraffic, General Foods Corporation. 

The other discussion session that is planned to bring out the views 
of those attending the forum on the merits and possible organization of 
a “Single Federal Transportation Agency’’ will have Arthur H. Schwie- 
tert, Traffic Director, Chicago Association of Commerce and Industry, 
as moderator. Charles H. Beard, General Traffic Manager, Union Car- 
bide & Carbon Corporation, New York, will present this subject briefly 
before the general discussion by the audience. 
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Wage Stabilization—Incentive Systems 


The Wage Stabilization Board has issued a series of interpretations 
of General Wage Regulation 15, relating to incentive systems. The 
interpretations were published in the Federal Register of January 26, 
1952. 

The Wage Stabilization Board has issued General Wage Regulation 
No. 19, relating to health and welfare plans, and Resolution 78 estab- 
lishing review criteria to be used by the staff in processing reports on 
health and welfare plans. The regulation and the resolution were pub- 
lished in the Federal Register of January 26, 1952. 





STATISTICS 
1951 Carloadings 


Loading of revenue freight in 1951 totaled 40,497,386 cars, an in- 
crease of 1,594,745 cars, or 4.1 percent, as compared with 1950. 





Estimated Freight Car Loadings 


Freight carloadings in the first quarter of 1952 are expected to be 
2.2 percent above those in the same period in 1951, according to esti- 
mates just compiled by the 13 regional Shippers Advisory Boards. 


On the basis of those estimates, freight carloadings of the 32 prin- 
cipal commodity groups will be 7,327,951 cars in the first quarter of 
1952, compared with 7,168,465 actual carloadings for the same com- 
modities in the corresponding period in the preceding year. Nine of 
the Shippers Advisory Boards estimated an increase and four a decrease 
in ecarloadings for the first quarter of 1952 compared with the same 
period of 1951. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended January 19, 1952, 
totaled 747,662 cars. This was a decrease of 32,088 cars or 4.1 per cent 
below the corresponding week a year ago, but an increase of 128,499 
ears, or 20.8 per cent above the corresponding week two years ago, when 
loadings were reduced by restricted coal mining operation. 

Loading of revenue freight for the week of January 19 increased 
4,905 cars, or seven-tenths of one per cent above the preceding week. 

Coal loading amounted to 163,626 cars, an increase of 4,860 cars 
above the corresponding week a year ago, but a decrease of 4,869 cars 
below the preceding week this year. 





New Freight Car Deliveries 


A total of 8,458 new domestic freight cars were delivered in Decem- 
ber, compared with 5,700 in December 1950, and 9,824 in November. 
Deliveries for the full year 1951 were 95,943. 
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Orders in December for 3,309 new freight cars brought the year’s 
total to 96,190. The backlog of cars on order on January 1, according 
to the announcement, was 123,947. This compares with 129,158 on De- 
cember 1 and with 124,489 on January 1, 1951. 

Due to insufficient steel allocation by the National Production 
Authority, production average approximated 8,000 cars per month for 
the year 1951 and only in October did it reach the 10,000 cars per month 
goal established after the outbreak of the Korean war. 





Carload Traffic—By Type of Rates 


The ‘‘Monthly Comment on Transportation Statisties,’’ issued by 
the Bureau of Transport Economics and Statistics of the I. C. C., dated 
January 11, 1952, contains tables showing, for the year 1950, the amount 
of earload traffic moving on interstate rates in total and by territories 
and a further distribution of the interstate traffic by type of rate. The 
following is quoted from the textual statement: 

“Ninety-one percent of the total tonnage including interterritorial 
traffic moved on commodity rates and about 7 percent on exceptions rat- 
ings, these two categories representing 79 percent and 15 percent, re- 
spectively of the revenue. In contrast only about 1 percent of the total 
tonnage of interstate traffic moved on classification ratings but this 
tonnage accounted for approximately 4 percent of the interstate revenue. 
Less than a half percent of the tonnage moved on types of rates other 
than the foregoing three such as all commodity rates and Section 22 
quotations, although this traffic accounted for about 2 percent of the 
revenue. 





Compensation of Railway Employees 


_ The ‘‘Monthly Comment on Transportation Statistics,’’ referred to 
in the preceding item, also shows the average straight-time compensation 
per hour of employees of Class I railways for the years 1939-1950, and 
for January-October of 1951, as follows: 


Years Rate 
1939 $0.721 
1940 -723 
1941 .752 
1942 819 
1943 .878 
1944 .914 
1945 .916 
1946 1.098 
1947 1.155 
1948 1.292 
1949 1.415 
1950 1.543 
Jan.-Oct.-1951 1.682 
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Passenger Traffic Statistics 


The I. C. C. Bureau of Transport Economics and Statistics has 
issued Statement No. M-250, showing passenger traffic statistics for the 
first nine months of 1951 as compared with the first nine months of 1950, 

During the first nine months of 1951 passenger revenue for passen- 
gers carried in coaches increased 10.5% as compared with the first nine 
months of 1950, and for passengers carried in parlor and sleeping cars 
the increase was 13.7%. 

The number of revenue passengers carried in coaches increased 
0.8% during the first nine months of 1951 as compared with the first 
nine months of 1950, and the number of revenue passengers carried in 
parlor and sleeping cars increased 14.8%. 





Steam Railway Accidents 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued a preliminary summary of steam railway accidents for the 
first 11 months of 1951 as compared with the first 11 months of 1950. 

In the first 11 months of 1951 there were 143 passengers killed and 
2,866 injured in train and train service accidents and in the first 11 
months of 1950 there were 172 passengers killed and 3,141 injured in 
such accidents. 


During the first 11 months of 1951 there were 354 employees killed 
and 20,941 injured while on duty as compared with 319 killed and 19,418 
injured while on duty during the first 11 months of 1950. 





Motor Transportation 
By Harry E. Boor, Editor 


Attorney, American Trucking Asociations, Inc. 


Appeal Filed in Leasing Case 


A petition to appeal the Leasing Case to the U. 8S. Supreme Court 
has been filed by the American Trucking Associations, Inc. and other 
interested parties who were denied relief by the three-judge Court on 
December 14, 1951. Should the appeal be granted it is not likely that 
the Supreme Court will hear the case during the 1951-1952 term, and 
it will probably be held over until October, 1952. At the time the appeal 
was filed, other District Courts where cases have been filed were still 
considering the matter and have rendered no decisions. 

The effective date of the Leasing rules has been postponed by the 
Commission until April 1, 1952. 

The Ohio Public Utility Commission did not wait for the Courts 
to settle the leasing question under the Interstate Commerce Com- 
nission’s authority, but has issued a set of rules designed to ‘‘curb 
overloading and excesses’’ which it said results from trip leasing of 
motor carrier equipment. The Ohio Commission’s order scheduled to 
become effective March 15, 1952 contains six rules. Under the Ohio 
rules, the Commission outlaws payment of truck freight haulage charges 
on a tonnage or percentage of revenue basis. The rules will also require 
all truck owners under the Public Utility Commission jurisdiction to 
carry liability insurance on their equipment. It is the opinion of the 
Ohio Commission that the banning of payment on a tonnage basis will 
remove all incentive on the part of the owner to overload the truck. 
After the rule becomes effective, all payment will have to be on a flat 
rate basis either by mileage or on a time basis. 

_ The order is the result of an investigation launched by the Com- 
mission on August 8, 1951 into ‘‘single trip leasing.’’ 





Damage Suit Against the Union Dismissed for Want of Jurisdiction 


_ A Federal District Court in Chicago dismissed, for want of juris- 
diction, a $250,000 damage suit brought by the Associated Freight 
Forwarders, Inc. against the Meat and Highway Drivers and Dockmen’s 
Union, Local 710. The suit asked damages and an injunction and was 
fled when the union attempted to call a strike against the Company. 
The Company alleged that the damages were suffered during a strike 
called in November, 1951. 

_ According to attorneys in the case, the strike threat concerned the 
tnion’s support of an owner-operator who was being sued by the com- 
pany to recover alleged overcharges by the owner-operator. 
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I. C. C. Hours of Service Data Open to Inspection 


Rulings by the I. C. C. and Examiner Stilwell in the Riss & Com. 
pany case, MC-200, Sub. 84, indicate that any party to a proceeding 
before the Interstate Commerce Commission may obtain from the Com- 
mission’s files the hours of service of employees of a motor carrier, and 
use the information therein against the carrier. 

Carrier reports of hours of service have been regarded as reserved 
for use of the Commission and its staff only. However, on November 
29, 1951 Division 5 gave railroad opponents of Riss and Company access 
to the reports, which the railroads then proceeded to offer as an exhibit 
in the hearing being conducted by Examiner Stilwell. The Examiner 
has admitted the hours of service reports into the record. 

The ruling to admit this testimony was made despite the testimony 
of the Chief of the Section of Safety for the Bureau of Motor Carriers 
to the effect that it had long been the administrative practice to decline 
to make hours of service reports available to private parties for use in 
proceedings before the I. C. C. 





Carrier Group Wants Income Tax Figures in Operating Ratios 


The National Traffic Committee representing over 5,000 motor 
common carriers participants in the National Motor Freight Classification 
has announced its intention to fight for the principle that Federal in- 
come taxes should be considered in determining the operating ratio of 
motor carriers. This intent was made known in a petition for permission 
to intervene in I. & S. M-3866, a proceeding before the I. C. C. involving 
freight rate increases in the Pacific Northwest. 

It has been suggested in the Pacific Northwest case that federal 
income taxes and surtaxes be included as operating expenses by the 
I. C. C. when computing motor carrier ratios of expenses to revenue. 
It was pointed out that operating ratios frequently have been a yard- 
stick by which the Commission has judged whether a proposed freight 
rate increase is proper. 

The Office of Price Stabilization in Exceptions to the Examiner’s 
Report challenged the proposal that Federal taxes should be considered 
a part of expenses in figuring operating ratios of motor carriers for rate 
purposes. 





Pennsylvania Governor Vetoes Weight Bill 


The campaign which has extended over the past six or seven years 
was concluded by a veto by Governor Fine of Pennsylvania when he 
disapproved the weight bill passed by the 1951 legislature. The veto 
followed an unprecedented post legislature hearing at which those 
opposed to the measure were able to sustain objections which had been 
overriden by a substantial majority of both houses of the legislature. 
Since the legislature is not scheduled to meet in regular session until 
January, 1958, there is very little chance that any consideration will 
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be given to a more liberal truck weight allowance at any special session 
the Governor may convene. Although the Governor acknowledged that 
the trucks play a significant role in the economy of the State and the 
Nation, he attributed part of his disapproval to the measure to ‘‘ possible 
destruction of the highways which might result if heaver loads were 
permitted. ’’ 

The bill also provided for heavier penalties for overloaded vehicles 
and in his veto the Governor contended that the penalties provided in the 
bill were not stiff enough to prevent overloading. 





Idaho Legislators Restore Motor Vehicle Reciprocity 


A special session of the Idaho legislature quickly passed a bill restor- 
ing reciprocity to motor trucks from other states entering the State of 
Idaho. Under the new law, the Governor is empowered to enter into 
agreement for license plate reciprocity with neighboring states, but the 
bill appears to limit the powers to reciprocity on vehicles not in excess 
of 26,000 pounds gross weight. 

The action taken by the special session was necessary because of a 
law passed in 1951 changing registration from a gross weight basis to 
aton-mile basis. In asking for authority to enter into reciprocal agree- 
ments, the Governor told the legislature that the very nature of a mile- 
age tax makes reciprocity impossible for those operators who either by 
choice or by law register their equipment on a reporting basis. The 
reciprocity law passed by a substantial majority in both houses of the 
legislature, but there appeared to be considerable feeling that the entire 
ton-mile proposal should be reviewed. 





Reciprocity Agreement Entered Into by Kansas and Illinois 


One of the first reciprocal agreements entered into by Kansas since 
its legislature passed a bill authorizing such agreements was between 
Kansas and Illinois. The agreement grants complete freedom from 
fees, licenses and taxes on vehicles of household goods movers from one 
State when entering or traveling in the other, provided the vehicles 
are properly licensed in their respective home states. The agreement 

offers reciprocity to irregular route common carriers of freight, 
tontract carriers and private carriers, provided the total number of 
ips by the vehicle or vehicles of any such carrier from the state of 
domicile into the other, does not exceed three in any one calendar month 
lor more than twenty four in one calendar year. The agreement does not 
provide any reciprocity for common carriers which operate over fixed 
routes or between fixed termini under the authority of the Interstate 
Commerce Commission. The agreement further provides that any carrier 
operating under I. C. C. authority must file his certificate or permit with 


¢ Kansas Commission and must show that the carrier is not a regular 
Toute transporter. 
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Ton-Mile Tax Levy Defeated in Massachusetts 


The Massachusetts House of Representatives defeated legislation 
which would have imposed a ton-mile tax on Massachusetts truck opera- 
tions. Prior to this action the House Taxation Committee of the Massa. 
chusetts legislature, had under study a bill which would levy a ton. 
mile tax on all motor carrier operations. The bill would have imposed 
a tax of six mills per mile on trucks and trailers weighing at least 9 
tons, and would have graduated up to 24 mills per mile on vehicles 
weighing up to 31 tons. The Taxation Committee conducted hearings 
on the measure and more than 400 representatives of highway user 
groups, shippers, labor and farm organizations appeared in opposition. 
Among other things, the Committee was told that the ton-mile tax plan 
is an unfair method of taxation which is costly to administer and the bill 
was aimed at the trucking industry and would be injurious to all Massa- 
chusetts commerce. The bill was modeled after the New York ‘‘weight- 
distance’’ tax, and would likely call for retaliation by other States with 
respect to reciprocity. Disapproval of the measure in the House pre- 
cludes Senate consideration of the proposal. 





Division 5 Denies Extension for Explosives Application by 
Consolidated Freightways 


In a recent action of Division 5, an application filed by Consolidated 
Freightways for an extension of their certificate to haul explosives over 
its entire system was denied because in the opinion of Division 5, the 
evidence was insufficient to support the grant of the requested authority. 
The Division pointed out that no shipper which would use the proposed 
service appeared in support of the application and there was no evidence 
showing dissatisfaction on the part of the public or the Government with 
the existing service. It was emphasized that ‘‘ before a grant of authority 
for the transportation of dangerous explosives is issued to a carrier, there 
should be some showing of a need for the service. As noted, dangerous 
explosives comprise a classification of commodities, the transportation of 
which must be surrounded with safeguards for the protection of life and 
property. Authority to transport these commodities should be granted 
only upon evidence of a real and existing need for such service.’’ The 
applicant’s present authority is to operate as a common carrier by motor 
vehicles of general commodities with and without exceptions over 8 
network of regular route, and in some instances, over irregular routes 
between specified points in the Western States. The application was 
for a certificate of public convenience and necessity authorizing operation 
in interstate and foreign commerce, as a common carrier of a motor 
vehicle of explosives, of all types, including dangerous explosives, where 
it is now authorized to transport general commodities with exceptions. 

In the meantime, the several months old case of Riss & Company 
application for explosives has developed a record including testimony 
on the safety of the railroads. The railroads had attacked the safety 
record of the trucking industry generally, and the safety records of Riss 
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& Company in particular. Motor carrier testimony was introduced to 
show that the rail carriers had reported over 1,000 accidents in connection 
with the transportation of explosives, and other dangerous articles, which 
resulted in 86 fires, 6 deaths, and injury to 58 persons, and a total prop- 
erty loss of $1,000,000. This was the 1944 report. Also introduced as 
testimony for the motor carriers, was the House Committee Report which 
probed the South Amboy explosion and found lack of safety measures. 





Highway Engineer Appointed to A. T. A. Staff 


The American Trucking Associations has recently announced the 
addition of W. J. Arndt as Chief Highway Engineer in charge of all 
street and road matters. Mr. Arndt will be located in Washington, and 
comes from the State Highway Commission of Kansas where he served 
as Assistant Materials Engineer since 1937, and Director of Highway 
Research since 1949. Mr. Arndt has an enviable background of road test 
experience dating back to 1934 when he was in charge of soils work in 
the Lawrence-Kansas test road, in the study of warping of concrete 
pavements. 





Water Transportation 


By Ricuarp H. Specker, Editor 
Executive Vice-President, National Water Carriers Association, Inc. 


National Container Corporation 
Purchase—American Coastal Lines, Inc. 


By application in Finance Docket No. 17616, National Container 
Corporation of Virginia, of Jacksonville, Fla., seeks the Interstate Com- 
merce Commission’s approval of the transfer to it of the permit issued 
to American Coastal Lines, Inc. (formerly Atwacoal Transportation 
Co.), in Docket No. W-14. 

American Coastal Lines, Inc. is authorized to operate as a contract 
carrier by self-propelled vessels and by non-self-propelled vessels with 
the use of separate towing vessels in the transportation of general com- 
modities, in lots of 500 tons or more for not more than three shippers 
on any one barge, between ports and points along the Atlantic and Gulf 
of Mexico Coasts from Maine to Louisiana, inclusive, and tributary 
waters, but not (a) between two or more points on the Gulf of Mexico 
by way of the Gulf Intracoastal Waterway; (b) nor from or to points 
on the Mississippi River above New Orleans, La.; nor (c) from or to 
points on the Hudson River beyond the limits of New York Harbor as 
defined in Ex Parte No. 140. 

The application states that the barges ‘‘THE Burton D’’ and the 
**Sreven D,’’ both of which are non-self-propelled steel barges, were 
purchased by the National Container Corporation in December 1951, and 
that the corporation expects to continue those contract carrier barge 
operations primarily along the Atlantic Coast, and principally between 
points in the States of New York, Pennsylvania, and Maryland and points 
in Florida, such as Jacksonville and Miami, and intermediate points such 
as Brunswick and Savannah. 





Algonquin-Missouri Chemical Corporation, Et Al v. The Atchison, 
Topeka and Santa Fe Railway Company 


Proposed Report 


Examiners L. H. Dishman and W. D. McCloud have issued a pro- 
posed report in this proceeding, Docket No. 30792, recommending that 
the Commission find the establishment of joint differential water and 
rail rate for the transportation of sulphur from Port Sulphur, La. to 
De Soto, Kans. to be necessary or desirable in the public interest. _ 

The proposed report states: ‘‘The Algonquin-Missouri Chemical 
Corporation * * * is engaged in the production of sulphuric acid at 
De Soto, Kans., and the Inland Waterway Corporation, operating Fed- 
eral Barge Lines * * * is engaged in transportation over the inland 
waterways as a common carrier by water of general commodities between 
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Port Sulphur, La., and Kansas City, Mo., among other ports. By com- 
plaint filed April 5, 1951, they allege, in substance, that the defendants’ 
refusal to establish and maintain reasonable through routes and joint 
rates on sulphur with the Federal between Port Sulphur and De Soto, 
violates sections 1 and 307(d) of the Interstate Commerce Act; and that 
defendant is maintaining rates and charges which are discriminatory in 
violation of section 3(4) of the act. The Commission is asked to require 
defendant to cease and desist from the alleged violations of the act and 
to establish barge and rail routes and joint rates for the transportation 
of sulphur between such origin and destination.’’ 

“It is the position of the defendant that a subnormal all-rail rate 
should not constitute the basis for requiring the railroad to join with a 
barge line in a differentially lower joint rate. If the Commission were 
to adopt this contention, it would be without power to establish through 
routes and joint rates in all cases where the prevailing all-rail rates over 
existing routes are below a maximum reasonable level.’”” * * * 

Section 307(d) of the act ‘‘clearly provides that the Commission 
may, or if the public interest is involved, shall establish through routes 
and joint rates. Furthermore, where a water carrier is a part of the 
through route, the Commission shall prescribe such reasonable differen- 
tial as it may find to be justified. There are no limitations in this sec- 
tion of the act of the nature contended for by the defendant. The legis- 
lative history and the Commission’s decisions under the Inland Water- 
way Corporation Act, commonly known as the Denison Act, where pro- 
visions similar to those embodied in Part III of the act have been inter- 
preted, leads to the conclusion that the Commission’s authority is not 
limited to situations in which the all-rail rates are on a maximum reason- 
able basis. To adopt such a position would defeat the very purpose pro- 
vided for by this section; that is, the establishment of joint barge-rail 
rates to foster the development of water transportation on our inland 
waterways.”? * * * 

‘Although only one shipper has evidenced an interest in the estab- 
lishment of a joint barge-rail rate, and the interest being only of a 
fnancial nature, the Commission in discussing the question of public 
interest has said that the very fact that the Government has expended 
large sums for the improvement of the Mississippi and Missouri Rivers 
warrants the presumption that any responsible common carrier operat- 
ing on the rivers should be allowed to the fullest possible extent to 
participate in the interstate traffic originating on the river.’’ 

The proposed report further states: ‘‘The need for a differential 
under the all-rail rate in favor of the barge-rail rate to permit competi- 
tion between barge and rail carriers for the type of traffic here under 
consideration is an established fact which needs no discussion. Sulphur 
8a bulk commodity particularly suitable for movement in barge service. 
* * * Tt is concluded that the establishment of a joint barge-rail rate 
of $7.76 will serve the public interest. In view of the findings herein- 
after made, it is not necessary to determine whether the present combi- 
nation barge-rail rate is in excess of a maximum reasonable charge, or 
whether there is a violation of section 3(4) of the act.” 
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“‘The Commission should find that the establishment of a joint barge. 
rail rate of $7.76 plus general increases authorized in 1951, is necessary 
and desirable in the public interest.’’ 





Anthracite Coal to New England Territory 


Proposed Report 


Examiner Clarence K. Glover has issued a proposed report in con- 
nection with Fourth Section Application No. 15200, et al, Anthracite Coal 
to New England Territory, recommending that the Commission find that 
competition with fuel oil warrants the continuance of outstanding fourth 
section relief, although competition from barge carriers, upon which the 
relief was originally granted, is now ‘‘relatively of minor importance in 
the competitive picture.’’ 

The proceeding concerns rates on anthracite coal from mines in the 
producing fields of Pennsylvania to destinations in New England, an 
adjustment that became effective August 11, 1933, in which there are 
departures from the long-and-short-haul provision of section 4 of the 
Interstate Commerce Act over all-rail routes. The outstanding relief 
was granted, largely because of rail-barge and rail-barge-truck competi- 
tion, by order No. 12210, as supplemented, the original of which was 
entered January 24, 1936. The proceeding was one of a number of pro- 
ceedings that were reopened for reconsideration August 26, 1946, upon 
petition of associations of water carriers for an investigation into the 
lawfulness of rates and practices in connection with traffic transported 
by rail carriers in competition with water carriers. 

Pursuant to that order, the carriers parties to the applications filed 
a return in which they sought continuation of the outstanding relief. 
Continuing relief was objected to by the National Water Carriers Asso- 
ciation, Inc., an organization of tugboat and barge operators, protestant 
in this proceeding, on behalf of certain of its members who were then 
or had been handling anthracite to New England ports. 

The proceeding was heard further in 1948, following which Division 
2, by fifth-supplemental order No. 12210, entered April 5, 1950, vacated 
the outstanding order of relief. Upon petitions of applicants and sup- 
porting interests, the applications were again reopened for further hear- 
ing, and the effective date of the vacating order was postponed until the 
effective date of the further order to be entered after such further hear- 
ing. The further hearing was held January 23, 1951, and the proposed 
report was released January 31, 1952. 

The proposed report states : ‘‘The record at the second hearing indi- 
cated that the all-rail rates, despite the increases therein, were lower at 
that time than the costs of using rail-barge transportation, and showed 
that there had been a substantial decline during such period in the 
volume of anthracite transported by barge to New England.”’ 

At the second hearing, applicants and supporting interests contended 
that the change revealed in the competitive situation was due in some 
measure to abnormal conditions that existed during and after World 
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War II and impeded transportation by barge. A shortage of anthracite 
that existed at the time was expected soon to terminate. Applicants again 
relied primarily upon competition with the rail-barge carriers, but 
stressed also the long-standing character of the adjustment and the fact 
that producers, marketers, and consumers of anthracite did not desire 
the adjustment to be changed. The supporting interests, anthracite pro- 
ducers and dealers and commercial organizations, emphasized the com- 
petitive situation of anthracite in relation to other household fuels, which 
had continued to deteriorate, and injury to the producers, marketers, 
consumers, and carriers of anthracite which could be expected to ensue 
if the relief should be terminated and the departures should be removed 
by increasing the rates to the lower-rated points. The division found 
that rail-barge competition was not such as to warrant a grant of con- 
tinuing relief, although recognizing that competition of oil and gas with 
anthracite was severe throughout much of New England. 

At the third hearing, held January 23, 1951, the record was supple- 
mented with respect to competition with other fuels, and the Examiner 
has concluded that, although transportation by rail-barge carriers re- 
mains more costly to the receiver than the services of all-rail carriers, the 
problem now confronting the applicants and others interested in main- 
taining the market for anthracite in New England is competition en- 
countered from fuel oil and gas. 

The Examiner finds that, in the case of gas, there is nothing of 
record to indicate that the force of such competition is more pronounced 
at the more-distant points than at the higher-rated intermediate points, 
but that the record with respect to fuel oil ‘‘confirms the seriousness of 
competition from that source throughout much of the area under con- 
sideration, and shows that it is more compelling in the coastal area than 
in the interior and that the difference is such as to warrant the continu- 
ance of outstanding relief’’ and recommends that the Commission so find. 





Dixie Carriers, Inc. 
Extension—Towage 


Examiner Lee R. Nowell has issued a proposed report in Docket No. 
W-377, Sub. No. 2, recommending that the Commission authorize Dixie 
Carriers, Inc. to operate as a common carrier by towing vessels in the 
performance of general towage between ports and points along the Gulf 
Intracoastal Waterway and its connecting and tributary waterways from 
Freeport, Texas to and including Brownsville, Texas. 

The application is supported by seven shippers desiring the pro- 
posed service, and by port authorities at Corpus Christi, Port Isabel, and 
Brownsville, Texas. The shippers state that applicant’s extended opera- 
tion is needed to facilitate the regular movement of the products they 
now market and to insure adequate towing service for the movement of 
additional traffic which is expected to be available due to increased pro- 
duction. No objection to the application has been offered. 
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Foss Launch & Tug Co. 
Application for Revised Certificate 


By application in Docket No. W-587, Sub. No. 25, filed January 28, 
1952, Foss Launch & Tug Co., of Seattle, Wash., requests authority to 
extend its common carrier operations to include the transportation of 
explosives via railroad car ferry between Tacoma, Wash. and shipside at 
Blake or Kingston, Wash. 





Olympic-Griffiths Lines, Inc. 
Extension—Pacific Coast 


By report and order dated January 14, 1952 in Docket No. W-434, 
Sub. No. 5, the Commission has found public convenience and necessity 
to require extension of operations by Olympic-Griffiths Lines, Ine. as a 
common carrier by self-propelled vessels in the transportation of com- 
modities generally to include service between all Pacific Coast ports in 
Washington and Oregon, on the one hand, and those in California, on 
the other. 

Applicant is presently authorized to handle northbound traffic, but 
has no authority to perform transportation to California from Grays 
Harbor, ports along the Columbia and Willamette Rivers above Rainier, 
or those in Oregon south of the mouth of the Columbia River. 

The application was protested by various water carriers operating 
in this area who maintained that their facilities were adequate to meet 
the transportation requirements of shippers and receivers of freight in 
the territory covered by the application. The report, however, stated: 
‘*The record is clear that because of the Korean operation, and the 
present defense emergency, considerable lumber traffic has been funneled 
to tidewater which ordinarily would have moved by rail. Nevertheless, 
we cannot overlook the growth of the lumber industry along the Oregon 
coast, the development of the resources of the Willamette Valley, and 
the expanding markets along the Pacific coast, especially California. 
These facts warrant the conclusion that the area’s enlarged economy 1s 
permanent and will continue to grow in the future * * *.’’ ‘‘We 
think it clear that the potentially available traffic has increased and that 
the territory involved is amply able to support the service proposed by 
applicant without jeopardizing in any degree any of the existing serv- 
ices.’’ 





Hudson River Day Line, Inc. 
Application for Extension 


By application filed January 24, 1952 in Docket No. W-305, Sub. 
No. 1, Hudson River Day Line, Inc., of New York, N. Y., has requested 
authority to extend its operations to include service on the Hudson River 
as far north as Catskill, N. Y. It is contemplated that, while the regular 
operating season as far north as Poughkeepsie extends from mid-May to 
the end of September, the operations above Poughkeepsie to Catskill 
would be only for the period from June 30th to September 5th. 
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Seatrain Lines, Inc. 
Notice of Hearings 


The application of Seatrain Lines, Inc., of New York, N. Y., in 
Docket No. W-543, Sub. No. 3, for a revised certificate authorizing ex- 
tension of its operations as a common carrier by water to include service 
between the ports of New York, N. Y. and Savannah, Ga. has been as- 
signed for hearing at 9:30 A. M., before Examiner J. Edgar Snider, as 
follows: on March 18, 1952, at the Hotel New Yorker, New York, N. Y.; 
and April 1, 1952, at the U. S. Court Rooms, Savannah, Ga. 





Transportation Legislation 
Schedule of Hearings 


Senator Edwin C. Johnson (Dem.-Colo.), Chairman of the Senate 
Committee on Interstate and Foreign Commerce, announced on February 
4th, 1952, that public hearings would begin at 10:00 A. M. on March 3, 
1952, on bills S. 2348 through S. 2366, S. 1018, S. 2518 and S. 2519, and 
on such other bills as may be introduced dealing with surface trans- 
portation problems. 

Witnesses desiring to be heard on any or all of these bills were re- 
quested to notify Professional Staff Member, E. R. Jelsma, Room 138, 
Senate Office Building. 

The bills resulted from the Committee’s study and investigation of 
domestic land and water transportation. The Committee was originally 
authorized by Senate Resolution 50 to make a full and complete study 
and investigation of such problems as it should deem proper relating to 
all domestic land and water transportation by determining whether 
existing conditions conform to the national transportation policy as de- 
clared in the Interstate Commerce Act, the effect of large expenditures of 
public moneys and private capital upon transportation charges, and to 
what extent such expenditures are reflected in costs of production and 
prices to consumers. 





Rail Rates on Coal to New England Ports 
I. C. C. Appeals to Supreme Court 


The Interstate Commerce Commission has appealed to the Supreme 
Court the decision of the U. S. District Court for the Southern District 
of New York in James McWilliams Blue Line, Inc., et al. v. The United 
States of America, et al., in which the lower Court found that rail rates 
on coal to tidewater when for movement beyond New England ports by 
water, being higher than for similar transportation when the movement 
beyond was by rail, were in violation of Section 2 of the Interstate Com- 
merce Act. The District Court’s decision was reported at page 48 of the 
Practitioners’ JournaL for October 1951. 





Freight Forwarder Regulations 
By Gites Morrow, Editor 
General Counsel, Freight Forwarders Institute 


Revised List of Essential Activities Issued by 
Secretary of Commerce Sawyer 


Secretary of Commerce Sawyer released on January 16, 1952, a 
revised list of ‘‘essential activities’’ for use in connection with the list 
of critical occupations the latest issue of which was released May 7, 
1951 by the Department of Labor. 

The lists of essential activities and critical occupations are prepared 
for use by the Department of Defense for considering requests for 
delaying calls to active duty of reservists and the National Guard. They 
are ‘‘made available’’ to local draft boards ‘‘as information to assist 
them in making determinations on requests for deferment of regis- 
trants.’’ 

The revised list of essential activities lists activities considered essen- 
tial to the defense program or to the minimum civilian health, safety 
or interest, under 25 broad headings. Transportation services are listed 
as Item 21, as follows: 

‘*21. TRANSPORTATION SERVICES. (peration of passenger and cargo 
transport aircraft; airways operation (control and communication) ; 
ocean transportation; inland waterway freight transportation; port 
facilities; public warehousing; railroad transportation; common and 
contract carrier trucking; pipeline transportation; freight forwarding.” 





Senate Transport Inquiry to Continue 


The Senate, on January 24th, agreed to S. Res. 258, extending to 
January 31, 1953, the time within which the Committee on Interstate 
and Foreign Commerce may complete the investigation authorized by 
Senate Resolution 50, 8lst Congress, and continued by various subse- 
quent resolutions. 

Meanwhile, Senator Johnson announced on February 4th that hear- 
ings on bills dealing with surface transportation problems, introduced 
largely as the result of the transportation inquiry, will begin on March 
3, 1952. The hearings will embrace bills S. 2348 to S. 2366, inclusive, 
also S. 1018, and S. 2518 and S. 2519, together with any others that may 
subsequently be introduced. 





Examiner Condemns Forwarder Consolidation of Shipments Rules 


The Commission has released a proposed report, prepared by Ex- 
aminer John A. Russell in Docket No. 28894, Consolidation of Shipments 
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by Freight Forwarders. The report embraces also I. & 8. Docket 5874, 
Consolidated Shipments—Chicago to West Coast, and I. & S. Docket 
5878, Consolidated Shipments Between Chicago and East. 

The Examiner recommends that the Commission enter an order 
(1) cancelling consolidation rules prescribed in the title proceeding in 
1943 and (2) requiring all forwarder respondents in the initial and 
reopened proceedings to cancel from their tariffs all rules, regulations, 
rates and charges applicable to the special consolidation services. An 
order requiring cancellation of the tariffs in the suspension proceedings 
is also recommended. 

The rules for consolidations prescribed by the Commission in its 
initial order of September 7, 1943 provided for consolidations of three 
classes (1) consolidation of minimum shipments, (2) consolidation of 
shipments into volume lots, and (3) consolidation of Le.l. shipments 
into carloads. Consolidation charges were prescribed. The general 
proceeding (No. 28894) was reopened upon petition of protestants in 
the I. & S. cases. 

The examiner pointed out that the original rules were prescribed by 
the Commission with reservations as to their lawfulness and upon the 
record then before the I. C.C. He also said that the lawfulness of the 
volume rates, in and of themselves, was not at issue, but that the issue 
concerned the ‘‘lawfulness and propriety of the continuance of lower 
than established normal rates and practices observed in purported com- 
pliance with prescribed rules... ”’. 

The examiner analyzed a number of respects in which compliance 
with the prescribed rules is impractical, but he rejected an offer of pro- 
ponents of the rules to accept a modification, concluding that ‘‘the basic 
requirement for actual consolidation of individual lots is not shown to 
be reasonably practicable and possible under existing conditions.’’ He 
said that the evidence showed that greater costs are incurred on con- 
solidated shipments than on unconsolidated shipments, and that to charge 
less for handling the former than the latter is unreasonable. Further, 
the examiner said that undue prejudice resulted from such practices. 





Assembling Rates Approved by Examiner Subject to Conditions 


A proposed report by Examiner J. J. Williams in I. & S. Docket 
No. M-3607 and embracing also Docket No. MC-C-1223, recommends that 
assembling rates published by Bos Truck Lines and Western Transpor- 
tation Company, on traffic moving from certain Iowa points to Chicago 
for freight forwarders or freight consolidators, be found to be just and 
reasonable, but that the rules governing such rates be found unlawful 
to the extent that they fail to provide appropriate definitions of truck- 
load and carload shipments. 
The examiner relied on the interpretation placed on Section 408 
of the Act in Definition of Freight Consolidators, 43 M. C. C. 527. 
The examiner pointed to various savings accruing to the motor 
carrier on such traffic and concluded that the rates were justified on the 
is of costs and other evidence introduced by respondents. The rules 
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provide that the shipments must be reshipped ‘‘as part of a truckload 
or carload shipment.’’ The failure to include appropriate definitions of 
those terms, in the eyes of the examiner, renders the application of the 
schedules indefinite and hence unlawful. The examiner recommended 
that the proceedings be reopened if respondents fail to establish appro. 
priate definitions within 60 days. 





Mr. John K. Cunningham Elected President of 
New York Forwarders’ Association 


John K. Cunningham, vice president of National Carloading Corp., 
Judson-Sheldin Division, has been elected president of the New York 
Foreign Freight Forwarders and Customs Brokers Association. 
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0. Regulation 


06. Commission Jurisdiction 
Where applicant rail carrier providing exempt motor carrier service under section 


202(c) within two es terminal areas desires to serve both areas from single 

station, application will be dismissed for lack of jurisdiction upon applicant amendi 

tariff to redefine terminal areas to include both in single area. C-103516, Sub + 
5 


L. & W. R. Co. Extension—Corning, ot ae , Dec. 21, 1951, Div. 5, 


07. Administrative Procedure 


The amendment at a hearing of an application so as to seek common carrier 
authority instead of contract carrier authority does not unduly broaden the issues 
and should be allowed. MC-112491, Mattox Common Carrier Application, not to be 
printed, Dec. 26, 1951, Div. 5. : 

Where a shipment moves under mistaken belief that transit rate applies, result- 
ing in complaint as to reasonableness of rates both inbound and outbound from 
assumed transit point period of limitation as to complaint begins to run from 
delivery of inbound shipment at assumed transit point, distinguishing 279 |. C. C. 
253, since tariff charges were due on delivery at assumed transit point, citing 166 
F. 2nd 98, 100. No. 30019, Baumer Foods v. A. T. & S. F. Ry. Co., ........ LG. 
Jan. 11, 1952, Div. 3 

Even though a court action is pending, the Commission may and should, upon 
the filing of a timely complaint, consider the reasonableness of the rates or charges 
involved, citing 147 I C. C. 517, 519. The lapse of the statutory period for the filing 
of overcharge claims not only bars the remedy but destroys the carrier’s liability, 
citing 320 U. S. 356. No. 30620, Saljoan Coal & Coke Corp. v. Reading Co., ........ 
Ce. , Jan. 11, 1952, Div. 3. 

Where an abstract of shipments is received in evidence in support of sworn 
uncontroverted testimony as to volume of movement between termini of proposed 
alternate route, protestant is not prejudiced by failure to produce original shipping 
documents at hearing since the fact could have been established by oral testimony 
alone. MC-59680, Sub 80, Strickland Transportation Co. Extension—Alternate Route, 
not to be printed, Dec. 17, 1951, Div. 5 

The doctrine of res judicata is not applied by the Commission since it reserves 
the right upon a more comprehensive record to modify its previous findings when 
it clearly appears that the previous riers would not accord substantial justice 
under the Interstate Commerce Act. MC-57641, Sub 17, Cardinal Lines Extension— 
Wisconsin and Illinois, not to be printed, Jan. 9, 1952, Div. 5. 

The issuance to another carrier during the pendency of a proceeding of a 
certificate authorizing service similar to that for which applicant seeks authority 
is a fact material to the issues in the pending proceeding of which the Commission 
oa take official notice, citing Administrative Procedure Act, 5 U. S. C. 1006(d). 
MC-110420, Sub 34, Quality Milk Service Extension—Liquid Products, not to be 
printed, Dec. 19, 1951, Div. 5. 


wccccees, ’ 


10. Carriers 
15. Corporate Organization 
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16. Corporate Reorganization 


Maximum limits of allowances of compensation for legal services performed for 
trustee of debtor’s divisional mortgage approved. F. D. 14720, Wisconsin Central 
Ry. Co. Reorganization, not to be printed, Jan. 3, 1952, Div. 4. 

$90,000 authorized as maximum limit of compensation payable out of debtor’s 
estate for legal services performed as counsel for debtor’s trustee for period of 
one year. F. D. 16483, Long Island Rail Road Company Reorganization, not to be 
printed, Jan. 9, 1952, Div. 4. 


20. Franchises 
21. Necessity 


The mere possession of an intrastate certificate registered pursuant to second 
proviso of section 206(a) is not sufficient of itself to justify issuance of interstate 
certificate, citing 47 M. C. C. 244; 47 M. C. C. 347. The Commission has consistently 
refused to grant certificates where the Owe therefor sought such authority only 
for the purpose of sale. MC-67121, Sub 4, Harp Common Carrier Application, 
not to be printed, Dec. 17, 1951, Div. 5. . 

Contract Carrier authority denied where applicant is a wholesaler, broker and 
retailer of petroleum products which it seeks eg to poomaeest. resulting in 
mixture of public and private carriage, citing 44 M. C. C. 765, 768; 51 M. C. C. 
131, 137. MC-112747, Schacht Contract Carrier Application, not to be printed, 
Dec. 17, 1951, Div. 5. ; 

Broker’s license denied in absence of showing that proposed service would be 
of any real value to shippers, citing 27 M. C. C. 153, 166. MC-12547, Este Broker 
Apphcation, not to be printed, Jan. 10, 1952, Div. 5. : 

Denied, where applicant’s participation in affiliated business as broker of fresh 
fruits and vegetables would et applicant in preferred position over carrier com- 
petitors, citing 7 M. C. C. 369, 44 M. C. C. 765. MC-111918, Veterans Produce 
Common Carrier Application, not to be printed, Dec. 21, 1951, Div. 5 

While the question of rates is not an issue in a charter authority application, 
desire of using public to avoid payment of deadhead-mileage charges and to use 
locally-domiciled motor carrier is entitled to consideration. MC-112225, Sub 1, 
Nelson Common Carrier Application, not to be printed, Dec. 28, 1951, Div. 5. 


GRANTED 


eo Golden Common Carrier Application, not to be printed, Dec. 20, 
, Div. 5. 


GRANTED IN PART 


wi Talansky Contract Carrier Application, not to be printed, Dec. 28, 
, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-112608, Charbonneau Common Carrier Application, not to be printed, 
Jan. 7, 1952, Div. 5. 


22. Quality 


Where the evidence affirmatively establishes that be ptene me did not intend or 


would not be called upon to serve points in incorporated communities, a restriction 
against such service may be imposed, citing 47 M. C. C. 430. MC-17664, Sub I, 
emling Extension—Fertilizer, not to be printed, Dec. 29, 1951, Div. 5. 

The transportation of commodities in bulk is frequently a specialized service 
and in the absence of proof of need for such service will excluded from any 
— of general commodity authority. MC-110086, Sub 2, Bates Extension—Talla- 
assee, not to be printed, Dec. 26, 1951, Div. 5. 
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_ Where list of articles for which applicant seeks authority includes over lw 
items, many of which are described in such general terms as to embrace many addi- 
tional items, sane commodity authority, with usual exceptions will be granted, 
on - 17, Cosseboom Extension—Plainville, not to be printed, Dec. 20, 

, Div. 5. 

Section 208(c) gives any authorized motor common carrier of passengers in 
regular-route operations in interstate commerce the incidental right to perform 
charter operations to any place in the United States. The exact measure of the 
territory in which such trips may sn pursuant to Regulations, Special or 
Chartered Party Service, 29 M. C. C. 25, has never been defined but depends upon 
the terrain, population density, proximity of other highways and operations of 
competitors over those highways, citing 52 M. C. C. 670. MC-112405, Sanford Com- 
mon Carrier Application, not to be printed, Dec. 28, 1951, Div. 5. 

Since refrigerator equipment is not special equipment, general commodity car- 
riers are generally not restricted — carrying commodities requiring refrigera- 
tion. MC-10298, Capitol Motor Lines Common Carrier Application, not to be 
printed, Dec. 28, 1951, Div. 5. 

Authority to transport wee oils includes authority to transport linseed oil. 
MC-110420, Sub 34, Quality Milk Service Extension—Liquid Products, not to be 
printed, Dec. 19, 1951, Div. 5. 

The holder of a certificate has only one right to operate over a route, even 
though the route may be repeated several times in a certificate in describing opera- 
tions between different terminii, citing 50 M. C. C. 389. MC-F-4958, Carbon Freight 
Line—Purchase (Portion)—Belnap, not to be printed, Dec. 29, 1951, Div. 4. 


24. Extensions 


Restriction in railroad motor carrier subsidiary’s certificate requiring movements 
to be either prior to or subsequent to rail movement modified so as to require 
instead movement through certain key points authorized in order to permit inter- 
cha nge with other motor carriers and to release box cars from l.c.l. service. MC- 
78786, Sub 178, Pacific Motor Trucking Company Extension—Key Points, not to be 
printed, Dec. 27, 1951, Div. 5. 

Where applicant’s willingness to serve territory in which need for service is 
shown is conditioned upon grant of authority to serve other points presently ade- 
eae. served by interveners, application will be denied. MC-111072, Sub 6, Lusha 

xtension—Michigan Points, = = are , Dec. 21, 1951, Div. 5 

Denied in part where any deficiency in present service could be overcome by a 
closer cooperation between carriers interchanging the involved traffic. MC-263, 
od if on Freight Lines Extension—Vacaville, not to be printed, Dec. 20, 

, Div. 5. 

The follow-the-traffic principle is applicable where an applicant faced with the 
loss of a substantial amount of traffic through no fault of its own, but by reason 
of the relocation of a shipper’s plant. The same principle applies where the prospec- 
tive loss of traffic is due to a change in the method of transporting automobiles from 
driveaway to truckaway, but in order to come within the application of the doctrine 
the applicant must show the extent to which the old destinations will be served from 
the new | am location or by the new method, citing 30 M. C. C. 355. MC-29886, 
Sub 56, Dallas & Mavis Forwarding Co. Extension—Truckaway Service, not to be 
printed, Dec. 26, 1951, Div. 5. 

Applicant with heavy movement from Salt Lake to San Francisco and heavy 
movement from Los Angeles to Salt Lake City authorized to conduct connecting route 
operation not restricted to empty vehicles between Los Angeles and San Francisco 
in order to reduce empty vehicle mileage, subject to restriction against performing 
new service. MC-263, Sub 48, Garrett Freightlines Extension—Connecting Route, 
not to be printed, Dec. 20, 1951, Div. 5. 


GRANTED IN PART 


MC-68971, Sub 1, Smithwick Extension—California and Utah, not to be printed, 
Dec. 19, 1951, Div. 5. 
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“/ Sub 5, Fournier Extension—Wisconsin, not to be printed, Dec. 17, 
1951, Div. 5. 

MC-31600, Sub 312, Mutrie Motor Transportation Extension—Liquid Commodi- 
ties, not to be printed, Dec. 17, 1951, Div. 5. | 

MC-109513, Sub 3, Beverage Transportation Co. Extension—Milwaukee, not to 
be printed, Dec. 17, 1951, Div. 5. R 

MC-36832, Sub 6, American Transit Lines Extension—Iron and Steel Articles, 
not to be printed, Dec. 21, 1951, Div. 5. 

MC-I hes 16, Mutual Carrier Co. Extension—Buffalo, not to be printed, 
Dec. 26, 1951, Div. 5. 

MC-43700, on 10, Fowser Fast Freight Extension—Two States, not to be printed, 
Dec. 26, 1951, Div. 5. 

MC-111610, Sub 1, Pine Tree Transport Extension—Frozen & Canned Fruits, 
not to be printed, Dec. 29, 1951, Div. 5. 

_ MC-4978, Sub 8, Anderson Extension—Tampa, not to be printed, Dec. 28, 1951, 


Div. 5. 

MC-52657, Sub 432, Arco Auto Carriers Extension—Geneva and Mt. Vernon, 
not to be printed, Dec. 29, 1951, Div. 5. 

MC-107640, Sub 1, Midwest Transfer Co. of Illinois Extension—Malt Beverages, 
not to be printed, Dec. 27, 1951, Div. 5. 

MC-95540, Sub 132, Watkins Motor Lines Extension—Processed nuts, not to 
be printed, Jan. 2, 1952, Div. 5. 


DENIED FOR FAILURE OF PROOF 


ee Sub 2, Hill Extension—Smyrna, Del., not to be printed, Dec. 17, 

1951, Div. 5. 

ee ae Everts Extenston—Dry Glue in Bulk, not to be printed, Dec. 19, 
, Div. 


195 MG 109516, Sub 5, Smith Extension—Canned Goods, not to be printed, Dec. 27, 
" 1V. 


195 MG 89066: Sub 3, Mairs Extension—Bellingham, not to be printed, Dec. 21, 
, Div. 5. 

MC-55905, Sub 36, West Coast Fast Freight Extension—Seven Counties, not to 
be printed, Dec. 21, 1951, Div. 5. : ) : 

MC-55905, Sub 34, West Coast Fast Freight Extension—Explosives, not to be 
-_. Dec. 26, 1951, Div. 5 


C-3833, Sub 9, New Dixie Lines Extension—Charlottesville, not to be printed, 
Dec. 29, 1951, Div. 5. 


MC-111231, Sub 2, Jones Truck Lines Extension—Dangerous Explosives, not 
to be printed, Dec. 26, 1951, Div. 5. 


24.1. Alternate Routes 


Alternate route authority granted for explosives movement on ground that 
shorter route avoiding congested areas contributes to safety. Where the movement 
involves the hazardous transportation of dangerous explosives, public convenience 
and necessity may be found in those things which contribute to public safety and 
to more expedient service, citing 53 M. C. C. 1. MC-59680, Sub 80, Strickland 


Transportation Co. Extension—Alternate Route, not to be printed, Dec. 17, 1951, 
iv. 5. 


i rtation Co. Extension—Ruston to Alexandria, not to be 
printed, Dec. 29, 1951, Div. 5. 
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28. Modification or Revocation 


Where map study shows point previously authorized as intermediate point to 
be more than mile from regular route, authority to serve such point modified to 
serve it as off-route point. MC-68618, Sub 10, Los Angeles-Seattle Motor Express 
Extension—General Commodities, not to be printed, Dec. 29, 1951, Div. 5. 

Respondent held not to have abandoned operations where evidence shows re- 
spondent accepted and transported all traffic tendered to it. MC-C-1230, Fullerton 
—Revocation of Certificate, not to be printed, Dec. 29, 1951, Div. 5. 


29. Abandonment 


A railroad should not be required to continue the movement of bridge traffic 
over a particular segment of railroad for the sole pape of enabling the particular 
segment to show a profit from operation, when local operations over the line are 
unprofitable and fills little public need and when the bridge traffic can be more 
efficiently handled over an alternate route, citing 271 I. C. C. 261. A community 
unable to support a railroad cannot justly demand its continued operation in order 
to maintain the value of private property or avoid the inconvenience that ordinarily 
follows the loss of a railroad, citing 189 I. C. C. 583. F. D. 16876, Great Northern 
Ry. Co. Trackage Rights, not to be printed, Dec. 26, 1951, Div. 4. 


ABANDONMENT AUTHORIZED 


11 miles. F. D. 17488, Verde Tunnel & Smelter Railroad Co. Abandonment, 
not to be printed, Nov. 29, 1951, Div. 4. 

3.6 miles. F. D. 17558, Peoria, Hanna City & Western Ry. Co. Abandonment, 
not to be printed, Dec. 28, 1951, Div. 4. ’ 

11.562 miles. F. D. 17496, Colorado & Wyoming Ry. Co. Abandonment, not to 
be printed, Dec. 26, 1951, Div. 4. 


30. Finances 


34. Purpose 


Extension of bond maturity date authorized. F. D. 17586, St. Louis South- 
western Ry. Co. of Texas Bonds, not to be printed, Jan. 14, 1952, Div. 4. 


STOCK ISSUE AUTHORIZED 


F. D. 17543, Davidson Transfer & Storage Co. Stock, not to be printed, Dec. 26, 
1951, Div. 4. Recapitalization and to obtain additional capital. : 

F. D. 17562, Roadway Express Stock, not to be printed, Dec. 29, 1951, Div. 4. 
Profit-sharing stock bonus plan. 


NOTES AUTHORIZED 


F. D. 17588, Union R. Co. Notes, not to be printed, Jan. 14, 1952, Div. 4. 
Equipment financing. ; 
E. D. 17559, Lee Way Motor Freight Notes, not to be printed, Dec. 19, 1951, 


Div. 4. .w) financing and additional working capital. 

F. D. 17568, Associated Truck Lines Note, not to be printed, Dec. 27, 1951, 
Div. 4. Additional working capital. é 

F. D. 17569, F. N. Rumbley Co. Note, not to be printed, Dec. 29, 1951, Div. 4. 
Additional working capital. 


EQUIPMENT TRUST CERTIF|CATES AUTHORIZED 


F. D. 17563, Texas & Pacific Ry. Co. Equipment Trust Certificates, not to be 
printed, Dec. 19, 1951, Div. 4. Net interest cost—3.06%. ; 

F. D. 17544, Chicago, Rock Island & Pacific R. Co. Equipment Trust Certificates, 
not to be printed, Jan. 3, 1952, Div. 4. Net interest cost—3.09%. 


61. 
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F. D. 17557, Missouri-Kansas-Texas R. Co. Equipment Trust Certificates, not 
to be printed, Dec. 28, 1951, Div. 4. Net interest cost—3.36%. 


38. Necessity and Propriety 


The Commission does not look with favor upon repeated extensions of maturities 
without any reduction in the principal amount to remain outstanding, or in the 
rate of interest, especially where there is an accumulation of unpaid interest. F. D. 


gy Falls & Southern Ry. Co. Securities, not to be printed, Dec. 26, 
1951, Div. 4. 


40. Operations 
41. Methods and Practices 


Where a household goods carrier in its capacity as a carrier and pursuant to its 
carrier holding out, accepts for transportation shipments which it has authority to 
transport all or part of the way to destination and binds itself contractually to the 
shipper to perform the transportation and to be responsible therefor, it is not with 
respect to such shipments a broker within the meaning of the Act. Motor common 
carriers surrendering to others for compensation shipments which they do not have 
authority to transport in whole or in part are brokers and must be licensed. Ex 
Parte MC-39, Practice of Property Brokers, a , Dec. 27, 1951, Div. 5. 


42. Equipment 


Relief from the requirement that an electric lock be installed on each hand- 
operated switch within interlocking limits is not justified merely because the switch 
is only infrequently used, where use of such lock would improve safety of operations. 
Ex Parte 171, St. Louis-San Francisco Ry. Co. ........ A} oe , Jan. 14, 1952, Div. 3. 


60. Charges 
61. Rate Making 


__ Section 5a agreement of Middle Atlantic Conference approved subject to con- 
ditions permitting non-carriers to appeal to general rate committee from adverse 
decision of standing rate committee and to permit additional carriers to join on 
same basis as existing membership. Sec. 5a Application No. 23, Middle Atlantic 
Conference Agreement, Bal, ee , Dec. 19, 1951, Div. 2. 

The general financial condition of carriers in a rate proceeding is a factor to be 
considered but is no bar to a readjustment of rates or rate relations shown to be 
unlawful, citing 400. 

Rockfish R. Co., dt & 

In determining a reaso aximum level for rates on pig iron, an important 
consideration is the maximum reasonable basis Page for scrap iron which is 
used in producing pig iron, citing 160 I. C. C. 620, 624, subject to adjustments to 
teflect competitive influences. No. 30685, Newport News Shipbuilding & Dry Dock 
Co.v. D. L. & W. R. Co., ........ oe ee oats , Dec. 27, 1951, Div. 3. 


Carriers may, if they so desire, in publishing water-compelled rates, limit their 
application to og where receivers are in a position to utilize the water competi- 
oO 


tive service. . 30701, Armstrong Cork Co. v. Louisville & Nashville R. Co., 
ty re , Jan. 5, 1952, Div. 3. 
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63. Commodity Classification 


The Manufacturer’s description of a commodity for sales purposes is to be 
iven oman. in determining the proper wr ie and rates, citing 220 
ic 470, 474. No. 30434, Krause Plow Corp. v. A.C. & Y. R. Co., ........ Log 

a 3, 1952, Div. 2. 


64. Rate Structure 


Prior order modified to include in destination group additional towns in order 
to avoid fourth section departures. No. 30715, Renfrew Bleachery v. Greenville & 
Northern Ry. Company, = ot ee , Dec. 26, 1951, Div. 3. 


65. Rate Level 


Comparison of rates for continuous line-haul movements is of little probative 
value in determining reasonableness of combination of rates applicable on two 
separate line-haul movements to and from given oo. citing 216 I. C. C. 683, 686; 
104 I. — 0, 51. Di “41 30695, Rogers v. New k Central R. Co., ........ Lc 

iv 


Rate comparisons on other movements basis of holding rates on “crude petroleum 
oil tank bottom rs. to be unreasonable. No. 30816, Bareco Oil Co. v. A. T.& 
S. F. Ry. Co., Dec. 20, 1951, Div. 3. 

Rates resultin de application of interim increases are not necessarily un- 
reasonable merely use higher than rate level finally approved, citing Tennessee 
Products & Chemical Corp. v. A. G. S. R. Co., ........ ey A , decided ag 5, 


er fs Sheffield Steel Corp. v. A. G. S. R. Co, ........ LE ¢ ‘ 
iv 

Proposed reduced carload rates on cigars from Tampa to New York held to 
be lower than necessary to meet water competition when all direct water costs are 
ST Biv. 4 & S 5897, Cigars, Tampa to New York, aise , Dec. 19, 

Proposed reduced carload rates on ground barite found to be lower than neces- 
sary to meet truck-barge competition where evidence shows truck-barge costs to 
have been understated. No. 30513, Ground Barite, Ark., Mo., and Ga. to Louisiana, 

a. % , Dec. 21, 1951, Div. 3. 

Reduced carload commodity rates on drugs, medicines, chemicals and toilet 
preparations held not to be lower than necessary to meet truck competition where 
rail differential of 11 and 12 cents lower than motor carrier rate is justified by 
shippers’ loading and aga e086 and by service disadvantages resulting from 
use of rail transportation. Drugs, Medicines in Official Territory, 

5; Sa , Dec. 26, 1951, Dew. 3 

Where certain rates on some commodities have been prescribed as reasonable 
maxima, reparation may be awarded where the basic rates er the percentage a 
creases result in charges higher than would have accrued under the basic rates Se us 
the subsequently-authorized maximum hold-downs. No. 30233, National Steel Tank 
Co. v. Sand Springs Ry. Co.., ........ aS eee , Dec. 21, 1951, Div. 3. 


65.1. Demurrage Charges 


The Commission has several times held that the rule providing that where a 
car is placed upon a private track the time begins to run from the first 7 A. 
After actual placement is reasonable, citing 269 1. C. C. 188. Privately-owned cars 
while upon private tracks other than those of the owner of the cars are subject to 
the same demurrage rules and charges as carrier-owned equipment except when such 
privately-owned cars are held for some purpose other than loading or unloading, 
citing 152 1. C. C. 665, 222 I. C. C. 39. No. 30582, “eu? Chemical Co. v. Missourt- 
Kansas-Texas R. Company, Ml Nite scocnedy , Jan. 2 , 1952, Div. 3. 
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67. Tariffs 


A through rate even though unrestricted as to routing does not apply over a 
route involving a backhaul, in the absence of specific tariff for such application, 
— 243 1. C. C. 111, 113. No. 30695, Rogers v. New York Central R. Company, 

Aq Dec. 19, 1951, Div. 3. 

Where single-factor rate sought to be applied is indicated by restrictive 
reference in tariff only to apply over routes on and west of a described line, such 
rate is inapplicable to shipments moving via routes east of named line. No. 30779 
Cooperative Mills v. C. & O. Ry. Co., Lac Dec. 20, 1951, Div. 3. 

Where proposed tariff change in routing restrictions ‘will result in unwarranted 
rate increases, cancellation ordered. I & S 5787, Routing Grain Over Santa Fe Lines 
to Texas Ports, io eae , Dec. 26, 1951, Div. 2. 


, 


68. Discrimination 


In the absence of evidence showing that defendant is charging one shipper more 
than another over the same routes and between the same points for the same service, 
there can be no unlawful discrimination within the meaning of Section 2 of the Act. 
No. 30642, American Rabbit and Cavy Breeders Assn. v. Railway Express Agency, 

L.oaG , Dec. 26, 1951, Div. 3. 


80. Unification 
81. Types Permissible 


Denied, where vendor is attem mpting to profit from the mere holding by vendor 


of operating rights without regard to the service rendered thereunder and where 
little goodwill or going concern value has attached to operations. MC-F-4703, 
Watkins Motor Lines—Purchase—Baker, M. C.C. Jan. 3, 1952, Div. 4. 

The purchase by an intrastate motor carrier of interstate rights from_ another 
carrier with which it is affiliated through common control is a matter requiring the 
Commission’s prior approval under Section 5, and the Commission’s Jurisdiction 
telates to the entire transaction, citing 36 M. C. C. 358. MC-F+4944, Peninsula 
Truck Lines—Purchase—T ooker, not to be printed, Jan. 14, 1952, Div. 4. 

A railroad’s motor-carrier operations coordinated with its rail service can best 

od gan sa by a separate motor carrier subsidiary, and wherever state law permits 
such railroads should transfer all motor carrier rights to the subsidiary carrier 
actuall poy, performing the transportation. MC-F-5070, Missouri Pacific Freight Trans- 
ompany—Purchase (Portion)—Columbia Motor Transport Co., not to be 
Sloan’ Dec. 20, 1951, Div. 4. See also MC-F-4966, —o ‘acific Transport Co., 
—Purc ase—McKey, not to be printed, Jan. 8, 1952, Div 

Rights purchase denied as resulting in new service which no need has been 
shown even though opposing carriers did not undertake to produce any detailed 
estimates of the adverse effect that the proposed service might have on their opera- 
tions. MC-F-4810, Couch Motor Lines—Purchase (Portion)—Red Line Transfer & 
Storage Company, M.-C. , Dec. 26, 1951, Div. 4. 

Operation over Intrastate routes pursuant to authority of State Commission con- 
stitutes a partial ye of transaction including interstate rights where such 
ews is begun before e C. C. has a transaction and is unlawful, citing 

G ©. 55 M. C. 475. -F-4958, Carbon Freight Line—Purchase 
(Portion) —Belnap, not to * printed, Dec. 29, 1951, Div. 4. 


83. Acquisition or Merger 


Denied, as resulting in new interstate service for which no need has been shown, 
citing 55 M.C.C. 501, and as resulting in undesirable split of interstate and intrastate 
rights. MC-F-4798, Modern Transfer Co. ig omg’ § Portion)—C. & L. Motor Trans- 
portation, not to be printed, Dec. 20, 1951, Div. 4 
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APPROVED 


MC-F-5027, Jackson Trucking Company—Purchase (Portion)—Fast Freight, 
not to be printed, Jan. 3, 1952, Div. 4. __ 
MC-F-5037, Continental Southern Lines—Purchase (Portion)—Continental Bus 
System, not to be —— Jan. 14, 1952, Div. 4. 
985, Alamo Motor Lines—Purchase (Portion)—Alamo Freight Lines, 
not to be printed, Jan. 10, 1952, Div. 4. 
_ MC-F-4974, Lowther—Purchase (Portion)—Moss Trucking Co., not to be 
printed, Jan. 9, 1952, Div. 4. : 
MC-F-4496, Hess Motor Express—Lease (Portion)—Wilson Storage & Transfer 
Ce now ee , Jan. 11, 1952, Commission. 
ute a Salem Bus Lines—Purchase—Berauer, not to be printed, Jan. II, 
, Div. 4. 
MC-F-5047, Dance Freight Lines—Purchase (Portion)—W bite, not to be printed, 
Dec. 26, 1951, Div. 4. 
105 Gt 4820. Fast Freight, Inc—Purchase—Luck, not to be printed, Dec. 29, 
, Div. 4. 
MC-F-4812, Mawson & Mawson—Purchase (Portion)—Slater, not to be printed, 
Dec. 21, 1951, Div. 4. 
MC-F-5019, Great Southern Coaches—Purchase (Portion)—Frisco Transportation 
Co., not to be printed, Dec. 29, 1951, Div. 4. 


84. Lease or Operating Contract 


The essential requirement of a bona fide lease is that it must vest actual and 
effective control over the equipment in the lessee carrier to the extent necessary to 
make such carrier responsible to the shipper, the public and to the Commission. 
MC-37918, Sub. 3, Direct—Winters Transport Extension—Heavy Hauling, not to be 
printed, Dec. 20, 1951, Div. 5. 


85. Dormant Franchises 


Where dormancy of vendor’s operations is charged underlying shipping papers, 
such as freight bills and delivery receipts are the best evidence of actual operations, 
but such evidence is not indispensable to such a determination where a fp 


qualified witness familiar with vendor’s operations has testified thereto, and protes- 
tants offer no evidence to the contrary. MC-F-4684, Miller Transport Co.—Purchase 
(Portion)—Ferguson Motor Transportation, not to be printed, Dec. 19, 1951, Div. 4. 

Denied, for dormancy. MC-F-4704, Watson Bros. Van Lines—Purchase (Portion) 
—Pople Bros. Construction Co., not to be printed, Dec. 20, 1951, Div. 4. 


89. Effect on Employees 


Where prior approval of sale of bus operations by railroad subsidiary reserved 
— to ner conditions ay. vendor and vendee for protection of employees 
adversely affected, citing 257 1. C. C. 177, 197; 257 1. C. C. 700, approval modified 
to limit —— of such conditions to vendor only where transaction might 
otherwise abandoned. MC-F4791, Hudson Bus Lines—Purchase (Portion/— 
Boston & Maine Transportation Co.., ........ ae ee , Dec. 28, 1951, Div. 4. 





Recent Court Decisions 
By Warren H. Waaner, Editor 


Increased demurrage charge required by Commission service order applies even 
though not published in tariff. ° 


Armour & Co. v. Louisiana Southern Railway Company (No. 467) 


On January 14, 1952, the Supreme Court denied certiorari, leaving 
in effect a decision of the United States Court of Appeals for the Fifth 
Cireuit, (190 F. 2d 925), holding that the Commission has emergency 
power to fix demurrage charges and suspend those in effect, and that 
such charges are effective even if a railroad disobeys the Commission’s 
order to publish the change. y 

In a service order the Commission required an increase in the de- 
murrage rate effective on a certain date. The carrier failed to publish 
the increased rate by the date designated. Between the effective date of 
the order and the effective date of the tariff demurrage accrued and 
payment was made at the lower rate. The railroad filed suit for re- 
covery of undercharges based upon the higher rate set forth in the 
service order. The trial court awarded judgment in favor of plaintiff 
in an amount based upon the demurrage charges prescribed in the service 
order. On appeal, the Court of Appeals affirmed the judgment of the 
lower court and held that the service order superseded and effectively 
suspended the tariff provision, and validly established the new demurrage 
charge; and the failure of the carrier to comply with the order of the 


Commission by tariff did not and could not legally annul the Commis- 
sion’s order. 





List of New Members* 


P. C. Barrios, (A). Delta Tank Mfg. Co. 
Inc., P. O. Box 1469, Baton Rouge, 
Louisiana. 


Joel P. Bartlett, (B) 4303-12th Road, 
South, Arlington, Virginia. 


Thomas W. Browne, (B) Terminal ie 
Mural Trucking Service, 401 Spring 
Garden Street, hiladelphia 23, Penn- 
sylvania. 


L. Clifford Cypert, (B) Traf. Repr., 
Phillips Petroleum Company, Adams 
Building, Bartlesville, Oklahoma. 


John Ennis, (B) 1138 Viola Avenue, Apt. 
A-5, Glendale, California. 


Herbert E. Franklin, Jr. (B) 
Street, Renton, Washington. 


John P. Harper, (A) Gen’l Agt., Norfolk, 
Baltimore and Carolina Line, Inc., 937 
East Water Street, Norfolk 10, Vir- 
ginia. 


Lenwood W. Harris, (B) 417 South 16th 
St., 3rd Floor, Philadelphia 46, Penn- 
sylvania. 


George A. Holzberger, (B) Com’l Agt., 
Winston-Salem Southbound Railway, 
if . oe 48th Street, New York 20, 


1431-H 


Robert J. Hons, (B) Traffic Agt., Min- 
neapo is & St. Louis Ry., 310 South 
Michigan Avenue, Chicago 4, Illinois. 


Horace Warren Kimbrell, (A) 1140 
Dierks Building, Kansas City 6, Mis- 
souri. 


Robert De Kroyft, (A) Woolworth 
ee 233 Broadway, New York 7, 


Gene Mayfield, (A) Legal Dept., Pet 
Milk Company, 1401 Arcade Uilding 
St. Louis 1, Missouri. 


Claude G. Metzler, (A) yy ry ee 
Chicago, Milwaukee, St. P 
Co., 888 Union Station Bide, ‘oars 
6, Illinois. 


George W. H. Moore, (B) T. M., Stand- 
ard Brands, Inc., 2000 Baltimore Ave, 
Kansas City 6, Missouri. 


Joseph R. Nacy, (A) 300-a East High 
Street, Jefferson City, Missouri. 


Fred O. Steadry, (A) Ass’t Gen’! Solicitor, 
Chicago & North Western Ry. System, 
= West Madison Street, Chicago 6, 
Illinois. 


Walter F. Stiegele, (B) G. T. M., Road- 
way Express, Inc., 147 Park Street, 
Akron 8, Ohio. 


George C. Wester, (A) Traf. Derk 
Northrup, King Company, 
Jackson Street, ae, Minneapolis 
13, Minnesota. 


REINSTATED TO MEMBERSHIP 


Frank E. Asher, 
New York 38, N. Y 


none iL. Ue 
, 1237 


(8) 16 Bridge Arch, 


Albert B. Rosenbaum, 
Street, N. W., 


(A) 
Washington 6, 


1424-16th 
D. C. 


er, (B) General Agent, Freight Department, Delaware & Hudson 
erminal Tower, Cleveland 13, Ohio. 


* Elected to membership, January, 1952. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 
Allan Watkins, Chairman, 214 Grant Building, Atlanta 3, Georgia. 


Baltimore Chapter 


Charles J. Stinchecomb, Chairman, 534 Equitable Building, Balti- 
more, Maryland. 

Meets fourth Thursday of each month, September through May, at 
800 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


A. J. Christiansen, Chairman, T. M., Northern Illinois Coal Trade 
Association, Room 1818, 307 North Michigan Avenue, Chicago 1, Illinois. 

Meets: 12.15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dally invited to attend the luncheon and meeting. 


Denver Chapter 


“ Paul M. Hupp, Chairman, 315 Majestic Building, Denver 2, 
orado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 


Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


Giles Morrow, Chairman, 1220 Dupont Circle Building, Washing- 
ton 6, D. C. 


Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
ocal chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association. 
Provided, however, that membership in the Association of Interstate Commerce 

mission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 


= = 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


Kansas City, Missouri, Chapter 


Robert P. Post, Chairman, 1040 Board of Trade Building, Kansas 
City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


John E. McCullough, Chairman, Attorney, St. Louis-San Francisco 
Railroad Company, 9th and Olive Streets, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


Stuart P. Smith, Chairman, T. M., Jefferson Chemical Company, 
Inc., 711 Fifth Avenue, New York 22, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7 :30 P. M., except June, July and August. 


Ninth District Chapter 


Lloyd Meyer, President, 4716 East 45th Street, Minneapolis, 
Minnesota. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


Samuel L. Einhorn, Chairman, 1540-47 Philadelphia Saving Fund 
Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. ; 

Meets: Monthly at Philadelphia Traffic Club, Benjamin Franklin 
Hotel, 3rd Thursday of each month, 8:00 P. M. except July, August 
and September. 
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Pittsburgh Chapter 


Frank J. Ryan, Chairman, District Representative, Detroit, Toledo 
& Ironton Railroad, 1404 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: at call of Chairman. 


Puget Sound 


Donald G. Olson, President, A. T. M., Simpson Logging Company, 
1010 White Building, Seattle 1, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel, Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


P. 8. Labagh, Chairman, Traffic Director, California Packing Corpo- 
ration, 215 Fremont St., San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National association to attend meetings. 


Southern California Chapter 
Wyman C. Knapp, Chairman, Gordon, Knapp & Gill, 612 Citizens 


National Bank Building, Los Angeles 13, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission 
(Revised to June 1, 1950) $1.00 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC PractTiTIoNERS’ JOURNAL, June, 1948—while they 
last 








Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... . 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
Edition, prepared by Committee on Education for Practice .... .50 


Manual of Practiee and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland .................... 1.00 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed for ICC PractiTIoNERs’ JOURNAL - spi 50 


Code of Ethics 2 


Percent Variable and Improvement in the Art, by John E. Hansbury, 
Head Valuation Engineer, Bureau of Valuation, Interstate Com- 
merce Commission—reprinted from ICC PractiTI0NERS’ JOUR- 
NAL .. 


Costs and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel A. Towne, D. M. Steiner, John R. Turney, E. 8. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith_--. 1.00 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 
39 Important Decisions Since 1939. This booklet contains 256 
Supreme Court Decisions, among which are 172 decisions im- 
portant to the I. C. C 


Relief from 4th Section of the Interstate Commerce Act by J. 
M. Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short haul and aggregate-of-intermediates provision of Section 
4, and contains many citations relating to each situation 














